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November 1997 to date of Judgement

Defendanis (N.IC)tommmmdN-*ﬂ.
be taxed

(bracketed initials provided)

s Judgement the N.| C filed a Notice of Appeal 10 the Count of Agppeal O

45 25 follows
shgo arred N farnCSng mad

Tarraf) and Defendant

That the jparmed INw Ju

!
nofe was @ Cors rract betweon he pe ittt (M. T
the exCus W) ClOUSEe WS notl pant of the conmtract and WO ™e
;',J't.-*"r..'"'.,'.'f",' CANNOS ey the Saxd o  Chansie M
words added
2 rhe loarmed Na tadind 10 CONNN T W @3 Cal W
), 1 . -!
Exchus suse” n e stance of 26" Nay 1999
o consider adeguately oF o ol e

The Leamed el JUOg® Pawiend 5

———

defendant’s documentary & ence




percent in

| for the N s
then was),
000/00 and

r hearing exhaustive arguments of counse
C (as he

. ave judgment, delivered by s C.E. Wamne, 45
. Tarraf, varying the award of US $ 20,000/00 to us $ 40,

Tarraf) the
ted words

spondent (Mr.

nt (the N.I.C) shall pay the Re
laim. (bracke

nce C

The Appella
of USD 40,000/00 being insura

sum
added)

The Appellants shall pay th

2.
, per annum, from the date of the Judgement deliV
of April 2000.
3 The Appellants shall pay the costs occasioned by this appeal and the

costs below to the Respondent.

arly the N.I.C (the Appellant herein) was dissatisfied with the Judgement and

d a Noticé of Appeal on grounds (without the particu\ars) as follows:

s erred in holding that the proposal forms were
ditions

The jeamed Justice
e terms and con

1
ct of insurance bu

the contra t failed to state th

shown.
2  The learned Justices erred in Law and in fact by ignoring the Cover
pellants and the Respondent.

Note as @ contract between the Ap




The learned Justices failed to state on };ypat e
on the figure of US $40,000/00.

' The learned Justice erred in Law in arbitrarily awarding inte,
12% without any evidence of the rate of interest applicable .
case of foreign currency having held that the interest being claimed

was on foreign currency.




EY

the case turns not on pelief in the witnesses but on fhe
and/or documents then the appeliate m s
t. Thus the Court of Appeal was in NM,
Curberland (1888) 1 ONM 204, W
drawing its own inferences, \ine
ples restated above.

gB,ﬂ* where
@ drawn from the fpcts
s the trial cou
LEY MR. in Coghlam Vs
aterials before it and

he basis of the princl

p for consideration the following

4 positlan a

a
quoﬂng LlND
iew the m

igto revi
oal, 1 will proceed on 1

rounds of Appeal, | draw u

Hﬂsis of the G
i 1. was there @ contract of insurance petween Mr. Tarraf and the
| N.I.C? If sO What was the nature of the insurance
2 2 what is the status and effect of the Cover Note?
I
! 3 /s Mr. Tartaf entitle to judgment and if so, on what terms
ol fOr N.I.C. E.E.C. Shear-Moses EsQ.. in oral argument contends that the
uns ;
i st 1S one of overseas insurance between MTr. Tarraf and @ disclosed
ontr : .
ipal Harris and Dixon Insurance Brokers, and the N.1.C being mere agents. |
fincire" : :
pd[he contention pemusing and untenable. The contention cannot find suppont n
fin _ : h e
pefence filed in theé trial court. The relevant paragraphs 3 and 4 of the Defence
sfate”
aim the Defendants

of the statement of cl
No. TR 963063 G to coves

US $ 20,000/00

r to paragraph 3

«3 In answe
rs issued Cov

h their reinsure
theft and the lat

er Note

throug
d loss of

and purglary/ ter covere

the said Cover Note S

fire

and not us $ 40,000/00 as alleged Further

subject {o certain terms and conditions limitations exclusions and \
warranties "

aragraph 5 of the
onsible fof

allegations contained in p

ver that it 18 nol resp

Statement of Claim and will state furth
all as the Cover Note

“4 the Defendants deny the

¢ 40. 000 00 or at

payment of the sum of US 3

B



 that ground 2 c
t between the N.I.C and Mr 'Tarraf

nsurance. reinsurance and local msurance
the contract is with an insurer ovetseas, us

overseas |

e
eas insurance
local insurer or broker who as agent p\aces the sk wrt

insurance involves the insurer taking out insurance to covee
f that it/he/she, as the case maybe, has undertaken to cover e
R. IVAMY, in his authorative book: Personal Accident, Wfe

e 305, discussing reinsurance, has this 1o say.

art thereo
‘nsur nce. B
surance, at pag
t restricted to the making of contract

s of jnsurance is no
tside would.

n the insurer and the ou

ting parties may be insurers by profession, the

indemnify the insurers taking the placo '
t against loss which they
nder another

ontract peing to |

rdinary contrac
y as insurers u

‘ i bject of the €
et {!'

| of the assured in an o
= fii

ves sustain in their capacit

themsel
ract of insurance.

contr
the contract is termed 2 contract

Where there is the Case,

reinsurance”.
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on-marine char

wishing to obtain insurance of an
nce broker as distinct from gmng direct
the broker is his agent and the ordmarwﬁ ;

responsibility of the person for the acts and
h insurance are

¢ a persenm
omploYs an insura
insu yrers or their agents, t
) agency governs the

ons of the broker.
of the insurers by an insu

oF ducted on pehalf
ers for the act and omissio

nsibility of the insur
neral law of agency”

If negotiations for suc
rance agent, the

ns of the agent is

in chief at page 41 of the record, states that when he

d J. Hamilton, whom

e insurance of the g9
e agents of Mr. Terraf in respacl

e of Mr. Tarraf in Cross-
It is not in dispute that
by Mr. Tanai

ion with Rowlan he knew as an insurance
im to arrange for th oods in his store.

m the evidence that the brokers Wer

page 43 of the record
ffect the outcome.

o
b examlnahon)
id and the proposa\ forms filled

i
imsurance pre
;‘rpcewed by the N.I.C.

mium was pal



135

ipt of the proposal forms and the
pPremi A
um, the insurers ordinarily shouid
note but this was not

preliminary protecti
on by wa
¥ of a cover
Decemb
er 1996 that Mr. Tarraf was issued

re
Lovided 2
was only on or about the 2
it was for
a fixed period covering 12 months

t
done cover Note — Exhibit “B" and
am October 1996; the e 1
Xact period that Mr. Tarraf required
. uired an insurance

i
4 or fOF
tention of counsel f
rist g con B |°;M"- Tarraf that the Cover Note does not attect M
S 1c. not affect Mr
o™ r; pixon Insurance Brok as the Cover Note is efiected by the N.1.C with
: ; e i i
f el i 3mcnc.ariying;; insurance betw rs for their benefit in providing cover for their fisk
| g un een Mr. Tarraf
n N : and the N.|.C i .
|in SO far as the Cov _ C. \ am in agreemem
- counse er Note is a
with : Ly cover for the risk
j derlying insur ; sks undertaken by the
inthe Y ying ance. | will deal with issue of the Cover Note shortly in

_ udgment

ne contract of insurance came into effect when the proposal forms were filled and

remium paid and the forms were handed over to and accepted, withoul demuf
cation, by Mr. Tarraf. The proposal forms, even though being the forms of

ihe P
stitute an offer from Mr. Tarraf. In the result there was offer.

of quaﬁ
ne NG L
and acceptance.

’ Gons,-deration

HECOVER NOTE
omplete the insurer is bound 10 issue and the proposer o

e the contract is €
policy in accordance with the stipulations of the proposal’. See Haisbury

uOn

accepfa

wpra, para 389, page 206. A proposal form usually incorporates the usual lems
insurer. The same applies 1o a cover note: & norrally
\

ditions of the insurer's standard form of policy edthet

ce or by reference 10 the signed proposal which uSudRy

“As in contract generally, one person may be
s only constructively

' nd conditions of the

incorporates the terms and con
by direct referen
s the standard forms.

d on terms of which he wa
rm, which the assured uses 10

reference to the

10

incorporate
taken to have contracte
aware, and generally the insurer’s proposal fo

risk, contains express

give the insurer particulars of the




for Mr. Tmfmnmﬂummc«w‘m—:w»
Mwmnh&DMimmmw
e saMe is admitted by the N.L.C in the statement of Defence. 1
| However. it is not in dispute that Mr. Tarral MMM
the 2™ December 1996 (see page 3 of the M)wm
; gin his possessbn and that he never complained about or protested aganst
i 43 the evidence of Mr. Tarral under cross- examination). 1 seems very
L gis*° that Mr Tarraf adopted and accepted the Cover Note as the nsuance

icy as representing the contract of insurance wiich reflect
~erned in this view Dy the 'etiees (St

fnsurance pol

St 10'°

orms and condiions | am further con
| 02 and D3’ that emanated from M Tarrals solicitof, partoukatly e 03
'."5 o ettef dated the E’f;-u November 133 r and predicated wan theit Wmm '?"i"'i'
i | letters were tendered in evide - by Mr. Torrad '
i the ' farred | e eters & U mﬂh
tha or N o gvdence and Ml“
, e Covet NOIS B paragagh W
, : | e actual number. T
4 .a g-'.'watwdﬁm |
‘ N v :
s s N
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B erepyidosiarethgtithe ab“"fﬂ-ii-¢§‘§?;é;19ntas-@ e true and com}
" ¢nat I/We have "Ot'.Q,pnceal_ed"gﬁythfé&f maten‘altoba ;tno
Fipany and Ve hereby agree that this Proposal and Declaration
Iarll pe the basis of the contract between me/us and Naifon‘al

ce Company Limited.”

: ’égl;raﬂ

; h
epropo.lsal form is dated 11" October 1996 and signed by the proposer, Mr.
cne may not be certain whether the terms and conditions contained in the

af F g WY
e Note — Exhibit “B” — are the usual terms and conditions contained in the

y of the N.I.C. or not. But | am clear in my mind that the

& ;
Jard frbrm of polic
erms and conditions in the Cover Note are glaringly absent in the proposal

L
- oxhibit “G1” particularly the one in respect of 1% loss, in the sum of

;fjijss.?o.ﬂoo-"oo' which is half the amount of the insured sum.

introduction of new terms into the contract, Mr. Tarraf clearly had the

| v the i0
| bﬁﬁon fo sen

b il

d it back (See Chitty on Contracts; general principles, Volume 1, 28"
2 at p.104, under the rubric: ONE PARTY'S “USUAL

etion, para: 2-03
ONDITIONS") unless he had co
quiescence by itself could probably not be construed as an approval.

aken by which the insured recognizes, of seeks 10
proval of it. See Baker V

mmitted to himself to taking it; if he did nothing,

)Fi,étacir ac
fowever, any positive step t
! force the policy, will amount to an affirmation or ap
. (1892) 1 QB 144 at p. 145, per Lord

OLFRIDGE, CJ: Newcastle Fire Insurance Co. V Macmorran & Co (1819), 3




bl Tne daw OT the issue is clearly s SO a ;
a, para 390. at paee 207, thus — y stated In Halsbury's Lew

the policy amounts (o a final indication by the insurers ofthe
jch, if it operates at all as an acceptance, the proposal is bei ;
, If the proposer does not like it, he may sen:'.:l it back unless he ::'
jmself to taking it, if he does nothing, his tacit acquiesc.n-ét by
il Prpbabf.l’ not be construed as an approval; but any positive action
oh he recognizes, or seeks to enforce, the policy will amount to an

i
i jt and_once he ha not
i of s made such an affirmation, he can

to set it aside”. (Emphasis added)

. wh

‘m’&dh

. Luggestion® in Re B“':d'ey and Essex and Suffolk Accident Indemnity Society.
1912)‘;1 KB 41° Cf\ o 30, per FARWELL, L.J, that the assured or insured can
( e policy without b.e.mg bound by the new terms seems, in my view.
I’ gistent with the authonities, namely, Macdonald V Law Union insurance Co.
inc R 9QB 928: British Equitable Assurance Co. Ltd V Bailey, (1906) A-C 35
4 V Bonnin (1922) 2 A.C. 413, HL. | am in complete agreement

sed by MOULTON, L.J., in the same Re Bradley case, (19114-
this is not a case in which .

wsons Lt
| view expres
b A (Reprint), at pa
nsured is disclaiming the policy as not b

enter into. He is himself claiming under the

e intended to
llowed to claim under the policy and yet contend that he is not

ge 450 when he said “........
eing in accordance with that

policy, and

annot pe a
its terms’. This stat
w as expressed in the statem
One should note that the BSUe

ement in my view, accords more with \he

he €
- bound by
aurhorr'nes and the 12

I ove from Halsbury's Laws of
¢

ent emphasized in the quotaton
England, supra Y
jgestons Of slatements

‘at turn on the said Sut

§ eRe Bradley’s Case. supra, dia not turl : |
L Counsel for Mr. Tarraf places relidl n the case of Oliey V Mariborough Count
Limited ':1949:'7 KB 532. In myj sidered view the ratlio decidenacl of the OWey S
¢ase, a case of contract simpit ' istinquishabie from and 15 N tact different
h as the instant Ohe in the Re Bradiey s case, the Brm

b fom an insurance case Such



b was placed in the
Stered his room which
ﬁ-hﬁ;%hwmmmw v
d had the option of rejecting the policy or
gy ecting the polloy or affirminy
“:l'i';lr::ul.:t .:ll:mr.d' against ocours, Mr, "Fmiuf ::E:Tvm
: th:rnatu'r-i:f th-f:“r Note/Policy well before the event insured
short, o contracts are significantly different,

rarraf taken any positive action resulting in affirmation of the Cover
"o Yes; Inmy view he had. The letters — Exhibits "D1", "D2" and “D3" —
' uch action. A more significant action is this very suit (.}lear\ the sult is

! Cover Note/Policy.as earlier d : s i

n the . Wit Iscussed. See the Statement of Claim
ﬂ’mﬂmf y with pa ention to paragraphs 3 and 4. In my judgment, Mr.
l'r‘”s,,,aund py the terms and conditions of the Cover Note/Policy and | so hold.
D cIVIL WAR EXCLUSION CLAUSE

il |
RAN

Jand civil War Exclusion Clause provides as follows:
me V' :
,Wamithsranding any thing to the contrary contained herein this

PQ;,-cy‘daes not cover loss or damage directly or indirectly occasioned
by, happening
ign enemies, hostilities (whether war be declared or not), civil war,

through or in consequence of war, invasion, acts of

F e
rebellion insurrection, military or usurped power or confiscation or
natio

| pyorunde

nalization or requisition or destruction of or damage to property

r the order of any government or public or local authority”.

the trial court was said by counsel, Mr. E.E.C. Shears-Moses, for N.L.C. in the

§ ot below to have

‘ f' (See page 94 of the record).
e. in respect of the Exclusion Clause, said “on the fach

effected the insurance. When

f loss within the contract of

held that the Exclusion Clause was not part of the contract |
The trial court never said such a thing. At page 67 of

b
§ terecord the learned judg
,i-' it this is the peril against which this plaintiff

:: tﬂe assured has proved a prima facie case 0

15

'
i
it !
:ﬂ



ﬁ» - Ly |

. the insurers are % &
“d”ﬂm)ﬂ Hurst V Evi entitled to show that the loss falls within the
jor = fvans, (1917) "
p e 1 KA 382, The burden of praving that the

e}

< caused by an excepted peri
o pted peril lles upon the Insurers”, 1&a prot aadad
Ve

‘..nl
I-n‘ w
o the case of Total Broadh

dhurst Les Co V London and \L.anoashite

e Coe. | "E?'l:'u_) Th(:! ];41]...— M a
25, May 2 : -
¥y 21 and quotad Justice 1IN SAAM I e
TTIEL

ranc

the Jury whe e
n he said imer alla And. finally, you

R RERLL

ming YP 1o

r that this is ;
_membe’ what is called an exception in the policy af

rors to satisfy you that '
the exception has which excuses thei. ey

rf,r(' ”"5[’
if they

jeave your minds in
an
Yy reasonable doubt about it, hecause

musrnof

40 they M3y have not discharged the burden which is upon tham', Thon the

yial judge expressed his own views thus: “The Insurers musl- produce
lenco,

.maﬁve evidence of facts su ;
affir pporting their contention, and such evic
must pbe sSU

fficient. If the i
y fail to produce such evidence they have not

he onus of proof,
P , and the assured, accordingly succeeds in his

d’.schafgedr

. ial jud

claim Thce o j: tge therf reproduced the War and Civil War Exclusiaon Glause in
y/Cover Nolé and in reference to the CONTRA PROFERENTEM principle

the PG“C
cited the case of Cornish Accident Insurance Co. (1889) 23 QB D 453 per Lord ‘.
4

Justicé LINDLEY, at page 456, that —

B hiaiens in a ca :
£ se of real doubt, the policy ought to be construed most

strongly against the insurers; they frame the policy and insert the

exceptions. But the principle ought only to be applied for the purpose

of removing a doubt, not for the purpose of creating a doubt, or

magnifying an ambiguity, when the circumstances of the case raise no

real difficulty”.

The trial Judge then went on to say “the defendants (the N.I.C.) rely on the
(meaning the Exclusion Clause) fo

nts led no evidence to show that whe

above clause r exemption from liability;

ularly civil war. The defenda
s a civil war_which directly or indirectly caused it"

(Bracketed words and emphasis added) and he then went on to state “I hold that

e exclusion clause ...

n the

partic
peril occurred there wa

the defendants cannot avail themselves of th

\6



(gDt

backgf"”nd leading to this statement whi

iy 'cannot Imagine By 409 e Q‘c:‘ & the subject of the qua“)

K could pe interpreted and understood to m Mg i Wil

W i not part of the contract. The trial Judge's e.:t” that the said Exclusion

| 'pw gorrﬂc' and | so hold. | will, however, go fu:r:::-we:m e

g uﬂgel for the N.I.C. argi.:es that there was g military cgu‘-_., c,nn t:;e oral: B
is was a notorious fact, Counsel further argues that t:ezioltayR1ggT

ice Report

| and tha! i f his st
g™ con irms his statements, H g
pit ") . He also relie
Exh' eI s on the letter of Mr. Tar
. A : raf 1o
(he FE’”surers' o 'ah I nsurance Brokers Limited, in which he stated that
i is shop were :
o ods in h O: l ooted. A party to a suit may rely on the evidence
ic O ent or i i
py his OPP otherwise in support of his case but it is his primary

deuced dd id
s to @adduce eviden | :
raSpGHS'D""Y ce in support of his case. The evidence referred o

the
0 bolh

police Report and the letter are insufficient evidence. Even Mr. Tarraf

ent when the shop was allegedly looted. It is true that both the Palice

wa
e letter were tendered by Mr. Tarraf. One expected counsel to have

,-rgss-examu‘ﬂed Mr. Tarraf on the issues raised, including his sources, and asked
el questions with a view of eliciting evidence that would show a causal

d
a nexus, between the alleged looting and the coup of the 25th May

spnnection

For the same purpose, one would have expected evidence from witnesses

1997
Smwmg the gener
how It impacted on
» ought to have been directed to show that the loss resulted directly or

al state of affairs, particularly, in the area of Mr. Tarraf's shop

o people, homes and business premises. Primarily, the

pvidenc
o directly from
ng upen. In Spinneys (1948)
met and Distributors and Agencies S.A.
s 407 extensive evidence of the situation in Lebanon

and the relevant actors and

the events alleged — usurped or civil war etc. — that the N1.C. was
Ltd, Spinneys Centres S.A.L. and Michel Doumet,

relyi
L. V Royal Insurance Co. Lid

Joseph Dou
(1980) 1 Lloyds Law Report

was given, including the interrelationship of events
rs. A vivid picture was painted and evidences Were given to show causal

dences of the state of affairs in Lebanon during the

rrative by Mr. Justice MUSTILL but based on the
on of reading 2 detailed

playe

connections. In reading the evi

relevant period stated in a na

evidence adduced by WItnESSES, | had the impressi

\1




143

| St In the instar‘n case, thera is lack of sufficiency of th

-al S cogent evidence showing the nexus gl m: avidence N

:gﬂ the l0sS: directly or indirectly. In the circumstances. | am‘:!.tg:ﬁt‘::::w
. has not proved any of the exceptions in the Exclusion Clause, and. i

’ mstances' | have no option but to hold, quoting the trial Judge, that the

{he 3 nnot avail themselves of the exclusion clause” and | so hold

ATION OF THE AWARD BY THE COURT OF APPEAL

vARI

cross appeal by Mr. Tarraf and he did not seek varation of he

0
Lo : _
e fUS s 20,000-00 by the High Court, by filing a notice of contention THal e
g ol v :
ol ; pe varied pursuant to Rule 18 (1) of the Court of Appeal Rules. Notcs
nt &
mel ;
i"‘dg for eﬂ‘.araer‘-‘ehl of time was filed but it was never heard Dy The COUS
yon =
Y Fellicd . / ;
of ,L, _ iaw rule 18 (1) which Is reproduce hereuncer
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