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IN THE COQURT OF ATPEAL OF SIERRA  LIONE
| BETWEEN: -
JOHN MICHAEL MOTORS LTD. - EOPONDENTS AP LT A
AND
CASTROL TLID ~  APPELLANTS/REGION DT
CORAIM: -
HON. MR. JUSTICE M.O. ADOFPHY - J.A. (FRESIDING)
HON. MR. JUSTICE A.B. TIMBC - J.A.
HON. MRS JUSTICE V.A.D. WRIGET - J.A.
RULING DELIVERED ON THE 16TH DAY OF JUNE, 1984,
TIMBO = J.A.:
The applicants by notice of motion dated the 3rd RN
of November 1995 moved the Court under rule 15 of the Zourt o
Appeal Rules 1985 (P.N.Q}ﬂ of 1985) tor the tollowing orders:

"(1) That the appellants give additiomal security for costa 1
the sum of Le90,000,000(Ninety Million Leones) for ihe
costs of and occassioned by the apbeal for such Lime an
the Court shall deem fit.

(2) That until such security be given the said anpeal be
stayed,
(3) That in defsult of such security being given within the

atoresaid time required by this Honourable Jourt the gnid
appeal be dismissed with out further order as tec cosis.

(4) That the appellants pay the costs of the apnlication.”
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‘ The amplication is supported by the affidavit of Francis Adinne
Dandeson Gabiddon sworn to on the st day of November 19473 fo which
is annexed several exhibits,
Mr. Serry Kamal on behglf of the applicants submitted inter -~ ia =k~
considering the respondent company has no a2sets within *He “urisdic-
tion coupled with the fact that it is resident outside Sierra Lonne
'to be able to satisfy any judgment debt or costs should the apnenl
fail, it will be Jjust and proper to order the payment of additionsl
security for costs against the respondentso. He further nrgued that
amount stipulated by the Registrar as security bears no relatiop wisb-
soever to the sum actually claimed by his clients.

Mr. Berthan Macauley Jnr. on the other Hand while not Aigrutine
that security for costs should be paid by his clients, nevertheless
contended that the facts of the respondent company Livine abroad and

having no assets in Sierra Leone should not be taken inte considors-
tion when determining the gquantum of security to be miveun; nor the
amount of the judgment sum. Security for costs in his submission shon
be limited only to the probable costs of the apreal.
The questionsthat arise in this application are in my cpinioen
simply - can this Court properly increase the amount of security
already fixed by the Registrar? If 80, by how much?

Rule 15 of our rules provide, :-

"The Court may, where necessary require security for cosin
or for performance for the orders to be made on anreal
in addition to the sum determined under Tule 4,."

By rule 14,
"fhe Appellant shall within such time as tne Heplistrar
shall fix deposit such sum as shall be determined h=
the Registrar or give security thereof by bond witn one
or more sureties to his satisfaction 23 the Regictrar oy
direct for the due prosecution of the appeal snd for the

payment of any costs which may be ordered to be paid by thne
appellant.”
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with the full authority to increase whatever amount ol security

T am satisfied that rule 15 as we have sgseen clearly Yasis us

e

hes been ordered by the Registrar under rule 14,

Turning to the question of the cuantum, I find the observalion of

Tindley M.R. in Dominion Brewery Ltd v. Foster (1897) 77 [L.T. T3V

very pertinent. He had this to say:-

"It is obious that, as to a question of cuantum such as this,

accurate
you cannot lay down any very . '

principle or rule. The
only principle which as it appears to me can be said to apply
to a case of the kind is this, that you must have regard.in
deciding upon the amount of the security fe¢ be ordered to

the probable costs which the defendant will be put so f=1 as
this can be ascertained. It would be absurd, of conrse Yo take
the estimate of the Managing Clerk to the defendants'Solicitors
and give him Jjust what is asked for. TYou must look ~s fairiy
as you can at the whole case™.

Thigs view was supported by Chitty L.J, when he said,:

"I really do not see how we can lay down any rale more

useful than that or any rule more precise. here mush e

some estimate made as to what expenses the delendsnt will

te put to, and the Court has to take a reasonabic view ol =l
the cricumstances, the nature of the suit or any obthrr masior:

that may properly be brought in."

And more recently, Cummings-Bruce L.J. after copilougsiy reviaw-
ing the authorities said in Procon Ltd. v. Provincial Zuildire
Co. (4984) 2 ALLER 368 at P. 276,
"The security should be such . as the Court trninks in »1)
the circumstances cof the case is Just".

Mr. Gabiddon deposed in paragraphs 16 and 17 of his Affidavit
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as follows:

"16 That the appellants reside and carry on bvusiness nutside
the jurisdiction of Sierra Leone'.

"17 That the appellants have no assets in Sierra Leana o
satisfy any judgment or costs awarded agrinet them 10 the

appeal fails cor assets that would be available for evecution
if necessary".
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Since it is not denied that the respondents have no =zssets
within the jurisdiction it ig obvious that any judgment or order

for costs by this Court will of necessity have to be enforced outside

-Bierra Leone, a process that will no doubt consume time and involve

considerable expense on the part of the applicant company. Tf on tho

other hand, there were and would continue toc be sulTicient asscia wiil

in the jurisdiction the case for security or for that matter, addj
al security would be greatly weakened. As was said by 8ir Nicholss
Browne~Wilkinson V.C. in Porzelack K.G., v. Prorzelaik (U.X.)} Ltd.
(1987) 1 ALLER 1074 at page 1077,

"The purpose of requiring security from an overscas
resident plaintiff is as I have said to provide a fund
subject to the jurisdiction againét'which an order fov
costs can be readily enforced”.

Taking all the circumstances of this application, we believe

that an award of Le10 million as additional security for costs i«

not unreasonable, We are also of the wview that the sum of Leﬁ@
Million sought by the applicants is too high in the absence of
evidence to substantiate the said amount as the probable coslts of
the appeal. A plaintiff or appellant should not be driven Lrom the
seat of judgment unless the justice of the case makes Lt Imperative

]

We accordingly make the following orders:-

1. That the respondents do enter into =a further bond in the sum
of Le 10 million with one surety to be apnrover by the
Registrar of the Court of Appeal within seven (7) daye from
the date of this order.

2 That until such security be given the appea] be staved.
Costs in the cause,
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------ I...Qc.-qon\r-aa-nnn

AJE. TIMRO -~  J.A.

I agree: .Qf@?%.(:....ff... R R T T Gecona
1M.0. ﬁPQ:&: ------ -~ J.A.
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