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A. B. BANGURA for the Defendants/Respondents
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RULING DELIVERFED THE 16TH DAY OF JANUARY 2019

-

THE APPLICATION

1. This is an application by the plaintiff/applicant praying for the

orders set out hereunder. To wit:

.

[T,

V.

That this Honourable Court do grant an interim injunction (o
restrain the defendants by  themselves, their  scrvant,
workmen, coutractors, privies, agents or otherwise {roni
cntering, carrying out building operations, or in any way
interfering with the property situate, lying and being at

Susaex  Village,  Frectown,  pending  the hearing  and

"determination of this action pursuant to order 35 Rule 1 of

the Higl: Court Rules, 2007,

That this Honourable Court do grant an interlocutory
injunctirm 1o restrain the defendants by themsclves, their
servant, workmen, contractors, privics, agents or otherwise
from eniering, carrying out building operations, or in any way
interfering with the property situate, lying and bcing at
Sussex  Village, Frectown, pending the hearing and
determination of this actian pursuant to order 35 Rule 1 of

the Higlr Court Rules, 2007.

Any order(s) that this Honourable Court may deem fit and

just.

That the cost of this application be borne by the defendants.



2. The application is supported by the affidavit of Alhaji Alpha Sesay,
the plaintiff/applicant hercin and sworn on the 13t November,
2018, The plaintiff/applicant deposed in the said affidavit that he
entered a r?‘al(‘ agreement with the defendants “ herein for the
purchase of an unfinished property, the subject matter of the
action herein. The purchase price was USD$75, 000 and on the 20
February 201¢, he made two part payments in two different
currencies which amounted to a total of USD$28, 900/00. The
deponent  deposcd  that he made scveral demands for the
defendants to produce their title deed which they refused. He
therefore made a condition precedent that he could only pay the
balance of USHE46, 000/00 to the defendants when they produced

their title deed:..

3. The plaintiff/applicant also deposcd that he gave the defendants
options lo ¢ither complete the sale agreement or refund the part
payment in full plus interest but the delendants declined. The
plaintiff/ applicant went on to depose that the defendants rather
unilateratly terminated the agreement and were in the process of
selling the said property to a third party. The defendants had
undertaken a massive construction work on the property aiming at
changing its structure. He the plaintiff/applicant had initiated an
action by a wrii of summons in the High Court of Sicrra Leone. It is
in paragraphs 11 and 12 of the affidavit in support that the
plaintiff/applicint deposed to the reasons why he had filed this

notice of motion.



4, Paragraph 11 icads: “that the plaintiff would suffer considerable
hardship if an injunction is not granted because he would not be
able to recover from the defendants the said amount expended to
purchasc the property neither would the defendants produce the
title decd of the property”; and paragraph 12 rcads: “that the
plaintiff might not be ablc to gain posscssion of the property if it is
sold to a third party”. In summary the plaintiff/applicant is
requesting thiz court to preserve the status quo antc this
application until the writ of summons issucd on the 12t of
November 201&, the action herein is determined. I shall come back

to this later in this judgment.

AFFIDAVIT IN OPPOSITION

5. The defendants/respondents opposcd the application and filed an
affidavit in opposition thercto. The said affidavit is sworn to by
Ambrosc Lahood, the 1% defendant/respondent herein, on 29t
NOVCI.leC]‘, 2018. Mr. Lahood dcposcd therein that he was the
attorney and agent for the 2nd defendant herein. He confirmed that
thecre was an agreement for the sale of propcrty in the action
herein. He also confirmed the purchasce price. He further deposed
that the 2nd defendant insisted that the agreement should be
recorded in writing. This he deposcd the plaintiff/applicant kicked
against. He continued and deposcd that the 2nd defendant aceepted
to procced with the transaction on the condition that the 2nd
defendant would not give the plaintiff/applicant the conveyance for
the property, and that the plaintiff would not make any
development or completion work 01'; the property until payment had

been received in full within the agreed six months period.,



6.

Mr. Eahood further deposed that the plaintiff/applicant breached a
term of the contract when the plaintiff/applicant paid the sum of
USD$28, 900,/00 instead of USD$30, 000/00 as per the
agreement. .M]'. Lahood deposed that notwithstanding the said
breach the 2nd defendant accepted to proceed with the contract. Mr.
Lahood denied that the pltantiff/applicant cver pleaded for the 2nd
defendant’s title deed. Rather it was the 2nd defendant who made a
copy of swne avallable to  the plammtff/applicant. The
plainti[f/applic:;nt uscd the said copy to verify the title of the 2nd
defendant with the help of the plaintiff’s/applicant’s solicitor. And
thereafter, the plamntiff/applicant{ commenced negotiation and
agreed through his own solicitor to purchase the property on the
agreed amount. I find this deposition very strange. Mr. Lahood
deposed in paragraph 7 that the plaintiff/applicant refused to have
the transaction recorded in write so he (the plaintiff/ applicant} may
recduce cost by ot paying a solicttor transaction fees. I also find it
disturbing to i1econcile this with the deposition that the 2nd
defendant would only produce the conveyance upon the full

payment of the purchasc price.

. Continuing with the affidavit in opposition Mr. Lahood deposed

that the plamntiff/applicant was also m a material breach. He
cdeposed  that the plnintil'l'/upplica.ml_ failed to pay the balance
purchase price +ix months alter the 2nt February 2016, the date of
the l'iarst payment. Rather the plaintiff/applicant embarked on
making cxcuscs until January 2018 when he learnt that the

plaintiff /applicant had disappeared and was in Belgium. The 2nd



defendant then gave the plaintiff/applicant an ultimatum to
complete payrient against the end of January 2018, failure which
the 2 defendant would rescind the agreement.  Mr. Lahood
depased that hy January 2018 the property had been abandoned
for two years and suffered gradual difapidation. In the following
month, February 2018, the plaintiff/applicant communicated via
SMS text mensage that he (plaintiff/applicant) was no longer

intcrested in proceeding with the transaction.

. Mr. Lahood dcposcd  further that he Ilcarnt that the
plaintiff/applic.ut had deposited some moncy for another property
clsewhere. Tl_}c-plaintirf/applicant was under pressure {o complete
that transaction which had led him to demand an immediate and
full refund of his initial payment for thc property hercin, The 2nd
defendant then gave the plaintiff/applicant two options which:
cither to wait for the property herein to be sold or made a proposed
payment plan of 24 monthly pavinent. The plamtitf/applicant
1-cftlscd to any of the options but demanded immediate and full
payment. Mr. Lahood deposed that it was the plamntiff/applicant
who unilaterally terminated the agrecement. The defendants by
paragrapbs 16 -md 17 urge this court to not grant the application
but to allow the defendants to undertake repairs to save the
property, which  had developed cracks and crevices, from
colfapsing. ~ Mr.  Lahood cnded by deposing  that the
plaintiff/applicant would not incur any suffering if the application

is refused.

f)




Q.

CONSIDERATIN OF THE COURT

[ shall now turt to the issue for the consideration of the Court. The
plaintiff/applicimt made the applic';,\tion pursuant to Order 35 Rule
1 of the High Court Rules, 2007 (CI No.8 of 2007) hereinafter
referred as the Rules. Order 35 Rule 1(1)of the rules reads: “the
Court nay grart an injunction by an interlocutory order in all cases
in which it appears to the Court to be just or convenfcnt to do so and
the order may be made cither unconditionally or upon such terms
and conditions as the Court considers just.” This provision gives
wide discretionary powers to the Court in granting or not granting
an injunction. 'lowever, there has been plethora of authorities both
local and intcrnational which have laid down guiding principles
which the Coun t should follow in the exercise of it discretion. In the
well-known case of American Cyanamid Company Vvs. Fthicon
Limited (1975) 111, (AC) 396 Lord Diplock had this to say at pagcs
539-540.

“My Lord: when an application for an interlocutory injunction
to restrain a defendant from doing acts alleged to be in
violation of the plaintiff’s legal right is made upon conlested
facts, the deeision whether or not to grant an miterlocutory
injunction has to be taken at a time when ex hypothesis the
existence of the right or the violation of it, or both, 1s
uncertain and will remain uncertain until final judgment is
given in ihe action. It was Lo mitigatce the risk of injustice to
the plaintiff during the period before that uncertainty could
he resohved that the practice arosc of granting him relief by
way of interlocutory injunction; but since the middle of the
nineteenth century this has been made subject to his

7



undertaliing to pay damages to the defendant for any loss
sustaincl by reason of the injunction if it should be held at
the trial that the plainGfl had not been entitled to restrain the

defendant from doing what he was threatening to do.

“The object of the interlocutory injunction is to protect the
plaintiff against injury by violation of his right for which he
could not adequately compensated in damages recoverable in
the action il the uncertainty were resolved in his favour at the
trial; bul the plantif’s need for such protection must be
weighed against the corresponding need of the defendant to
be protected against injury resulting from his having been
prevented from excreising his own legal right for which he
could not be adequately compensated under the plaintiff’s
undertaking in damages if the uncertainty were resolved in
the defen<dant’s favour at the trial. The court must weigh one
‘neced against another and determine where the “balance of

converer-ce lies™.

10. This casc set the issues for the consideration of the court in
three stages. IFirst, the court should consider whether there is a
serious case to be tried. In this respeet it is without doubt that the
present application has scrious issues to be tried. And these issues
would remain vneertain until the final determination of this action.
These issues ar=: whether the terms of the agreement contain time
imit within which the purchasc price should have been paid;
whether the deiendants unilaterally terminated the agreement; or
whether it was the plaintiff who calied off the agreement. This court

cannot venture into answering those queries for the evidence before



11.

12.

the Court is incomplete without being tested under the white light

of cross-examination.

The second issuc or the next stage for the court to look into is
whether the plaintilf will be adequately compensated in damages if
the injul'l_ctio:} were refused. The plaintiff/applicant is sceking
primarily for a1 refund or recovery of his advance purchase price
padd to the defendants and in  the alternative for specific
performance in his  substantive action. This means, if the
plaintiff/applicant succeeds at the trial of the substantive action
there will be order directing the defendants/respondents to execute
a deed of coaveyance in the plaintiff’s/ applical_lt’s favour. And
damages may also be ordered for breach of contract and such
damages will be adequate as it is measure recoverable. However,
notwithstanding that damages are measurable yet the
plaintiff/applicant has shown that he will suffer considerable
hardship if an injunction is not granted. In that he would not be
able to rccover from the defendants the purchase price before this

Court determines the substantive action.

Evidence is abound before- this court which compels this
court to accepl the legitimate fear of the plaintiff/applicant. The
defendants in their affidavit in opposition deposed in paragraph 14
and I quote “ siill in answer to paragraph 7 the 28d defendant gave
the pléi_ntiff two options. The first option was for the plaintiff to wait
unttl the pr:)pvrty ts sold and his initial payment be refunded to
him. The secend option was a proposed payment plan of 24
monthly paynmient. The plaintiffl  refused both options and

vehemently insisted that his money be paid immediately and fully



as a lump sun:.” There i1s also cvidence belore this couwrt that the
2nd defendant i+ not a sole owner to the property in question. There
is o third part- by the name of Mrs. Claudia Bangura. Sec cxhibit
AL3 of the affilavit in opposition. There is no cvidence before me
that the other joint owner, Mrs Claudia Bangura has given her

conscnt or otherwisc to the defendants disposing of the property.

13. Furthermore, the Ist defendant deposed in the said affidavit
in opposttion that he is agent and attorncy only for the 2nd
defendant. This gocs on to support the plantill’s/applcant’s fear
that he mught not be able to gain possession of the property if it is
sold to a third party. Upon this conclusion, [ do find it nccessary to
deal with the availability or non-availability and /or adequacy or
sulliciency of an undertaking in dammages by the plaintiff/applicant.
But [ do not fin the neced to move to the third stage, that is, where
the balance of convenience lics. My position is supported by what
Lord Diplock «ud at page 541 of the Cyanamid casc supra. He
saidl: “it is wher~ there is doubt as to the adequacy of the respective
remedies in .dcnnugcs available to cither party or to both, that the

question of balance of convenience arises”.

14. [ darc sayv that having rcad the plaintiff/applicant’s affidavit
in support and the defendants/respondents affidavit in opposition
there is abundi:nt cvidence before the court which addresses the
issuc of the inadequacy of damages to the plaintiff/applicant by the
defendants in the cvent the plaiptiIT/applicant succceds in the
action. It was the plaintiff/applicant’s responsibility to adducc such
cvidence. And it is the opinion of this court that the

plaintiff fJapplicant has discharged same. Before | conclude in this



-

my ruling t wish to refer to the affidavit in support of the
plaintiff/applicint at paragraph 14 which reads: that it will be fair
and justice for the orders prayed for to be granted. The ordinary
reading of this paragraph is this. The plaintiff/applicant is sccking
this court to -inju]_ict the defendants from interfering with the

property.

What the plaintiff/applicant is asking ol this Court is to
maintain the ctatus quo. As regard this issue I shall call in aid
Fidelis Nwadialo’s Civil Procedure in Nigeria, 2nd Edition, undcr the
rubric: Interlocutory and Interim Injunctionn. The author had this
to say at page 224: “the status quo which the court, by granting of
interlocutory injunction, can maintain is the restoration of the
parties to the position they were before the commencement of the
dispute between them. The status quo means thc position
prevailing when the defendant embarked upon the activity sought
to he restored. Where the act has been completed and carried out,
an interlocutory injunction cannot be a remedy for it because the
status quo to be maintained is the situation as it existed at the
time of liling an action that is at ‘a stage when no further activity

can be restrained”.

If the bove position is correct appreciation of the
interpretation of Status quo then this Court is compel to grant an
interlocutor_gf injunction against the defendant/respondent herein.
The reason being that the violation complained of has not yct been
done or complcted. In fact from the available cvidence it can be
infer that the construction is about to commence; or if commenced

is not substanitial. So maintaining the status quo means the statc

11



of the unfinishaed property before the action herem ts mitiated until

the hicaring and determination of this action. For the reasons above

stated [ am of the strong view and it is my opinion that the

injunction songht in the plaintiff’s/applicant’s motion dated

13thNovember, 2018 ought to be granted. 1 therefore make the

following order:-

1.

1ii.

)

That this Honourable Court grants an interlocutory
injunctioin  restraining the  defendants/respondents by
themselves, their servants, workmen, contractors, privies,
agents or otherwise from cntering, carrying out building
opcrations, or in any way inlerfering with the property
situate, Iving and bemg at Sussex Village, Freetown, pending

the hearmng and deternvmation of this action.

-That the plamnmtiff/applicant shall undertake, in writing and

same  fib-d forthwithe in (his  Court, to indemnify the
defendants/respondents il it turned out that Order i supra

ought not to have been granted.

That the <osts of this application shall be cost in the causc.

’

HONOURABLE MR. JUSTICE

ABDUL RAHMAN MANSARAY J.
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