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JUDGMENT DELIVERED THE 24™ DAY OF NOVEMBER, 2015.
HONOURABLE JUSTICE N.C. BROWNE-MARKE - JUSTICE OF THE SUPREME COURT

THE APPEALS

1.

These are twin appeals brought by the Appellants and by the Respondent
respectively, against the Judgment of the Court of Appeal dated 18" June,2009. Civ
APP 1/2009 was brought by the West Alrican Regional Director of Leonard
Cheshire Foundaton and Leonard Cheshire International against that Judgment;
Civ App 2/2009 was brought by Abdul Rahman Jalloh against the same Judgment.

CIVIL APPEAL 1/2009

2.

In Civil Appeal 1/2009 liled on 24" July,2009, the appeal related to a certain
portion ol the Judgment ol the Court below, to wit, the [ollowing Order:

“Order 3 in the Certificate of the Order ol the Court: “The anount already taken in
execution ol the said judgment, mcluding the one-third thereol” paid (o the
Respondent he paid mio the interest bearing Account at Standard Chartered Bank
currently i the jomnt names ol both Solicitors pending the hearing and
determination of the Action.”

The Appellants contend that this was a nusdirection or error in law.

. The Ground ol Appeal is as [ollows.

“That the Court ol Appeal having set aside the Judgment ol the High Court dated
18" February,2007 and all subscquent proceedings, and ordered that the matter go
back to the Higlh Court for trial, there was no legal basis for the Order they made
that the amount already taken m execution of the said Judgment mcluding the one-
third thercol” paid to the Respondent should be pard into the interest-bearing
account at Standard Chartered Bank, since the execution ol the Judgment of the
High Court was a subsequent proceeding to the sard Judgment and was dependent
thereon, and once the Judgment was set aside, nothing dependent thereon could
remain i existence therealier.”

The rehiels sought [rom this Court are that the Order made by the Court of Appeal
sct oul in paragraph 2, supra, be set aside, and that all monies taken in exccution of
the Judgment of the High Court dated 13" February,2007 which was set aside by the
Court ol Appeal be returned forthwith o the Appellants, and that the Costs of the
appeal be paid by the Respondent.

CIVIL APPLEAL 2/2009

5.

In Civ App 2/2009 filed on 16" September,2009, the Grounds of Appeal are as
follows:
(1) That the Liearned Judges of the Court of Appeal were wrong inlaw to

have held that Edwards, J exceeded his junisdiction under Order XXB,



(i1)

High Court (Amendment) Rules, C.I. No 3 ol 2006 when striking out the

defence filed on behall ol the Delendants/Respondent and  entering

Judgment for the Plainull/ Appellant as “there is no such provision for

farlure to comply with an Order for Directions given under Order XX13
1L
PARTICULARS

. The Learned Judges laled o make and/or make any proper
determmauton on whether orders 3 and 4 of the Order of Taylor, ] of
26" September,2006 were made pursuant to Order XXA as this was
necessary to determine the scope of the Judge’s powers.

2. That in view ol Order XXB (1)@3), the Learned Judges ol Appeal
were wrong in law (o have held that “ Order XXA does not require a
party (o an action (o apply to the Court lor an Order ol Discovery”.

3. That Order XXIB ol the amended High Court Rules which deals with
summons for directions gives the Judge the discretion to strike out
pleadings where a party to proceedings is required to “give any
imlormation or produce any document and that information or
document 1s not given or produced.”

4. The Learned Judges, having concluded that “even under this Order
(XXA), the power (o suike out and enter judgment against a delaulter
1s discretionary only, and such discretionary powers must be excreised
along  established — princples”,  lalled to make any proper
determination of the reasons why they were holding that Edwards, |
had wrongly exercised his discretion.

5. The Learned Judges failed o consider or failed to consider properly
that the Delendants had not provided evidence of sullicient cause (o
require the Court to set aside the judgment of Edwards, J as required
under the provisions ol Rule 19 of Order XXA.

That the Learned Judges were wrong in law to set aside the Order madc

on the Summons for Directions by Taylor, J on 26" September, 2006 as

being void as the provisions ol Order 1. of the High Court Rules, 1960

require that an application to set aside proceedings lor irregularity should

first be made to the High Court within a reasonable time and before a

[resh step has been taken.

PARTICULARS

(1) That the 1ssuc ol the summons for directions being irregular was

never raised nor argued by Counsel for the Respondents in the High
Court.

(2) That the issue ol the irregularity ol the summons for directions was

not raised within a reasonable time as it was brought up for the first
time fourteen months after the summons for directions was filed and



argucd and alter proccedings in the High Court had long been
concluded.

(3)  T'hat solicitors lor the Respondents had taken several [resh steps in
the proceedings in the High Court including applications to extend
the tume lor compliance with the impugned summons for directions
before raising the issue of the irregularity in the Court ol Appeal.

(111) T'hat the judgment was given per incuriam.

PARTICULARS

That the Learned Judges ol Appeal failed 10 consider or adequately
consider the wide scope provided by Order L (2) ol the High Court
Rules, 1960 which clearly states that “no application to set aside any
proceedings lor mregularity shall be  allowed unless made within  a
reasonable time, nor if the party applying has taken a fresh step aficr
knowledge of the irregularity.”

6. The reliels sought [rom this Court arc that the Order of the Court of Appeal dated 18"
June,2009 be set aside; that the Order and Judgment of 28" February,2007 entered by Hon
Justice D B Edwards against the Respondents be restored; and that the costs of this appeal
be pad by the Respondents. That Judgement and Order of the High Court, reads as
lollows:

“UPON HEARING Yada Hashim Williuns csq of Counsel lor the Plamntafly Applicant
and the Delendants/Respondgiys having laled to comply with the Court Order dated 15"
February,2007; I'T° 15 1 'H[S: [RED as follows:

1. That the Delence dated 15" May, 2006 and liled herein be struck out and jucdgment

be entered for the Plamull as [oflows:

(@) Le00,000,000 the cost of Plaimull’s upper lorry with registration number AAT
381

(b)  Lel4,000,000, the value of the goods lost in the accident.

(c) Le2,900,000 per month for the loss of use of the said vehicle from 19
December, 2003 ull payment.

(d) Interest (o be assessed,

(c) Cost (o be taved i not agreed by the parties.

HIGH COURT PROCLLEDINGS

7.Litgation commenced on 21" February,2006 when the Respondent in the 1* Appeal,
(herealter relerred o as “the Respondent”) issued a writ of summons against the
Appellants in the 1" appeal (herealier relerred to as “the Appellants”). It arose out of an
accident which occurred on 19" December,2003 involving vehicles owned by both sides.
The Respondent alleged that the Appellants” driver was responsible Tor the accident, He

was not a party to the acton. It was alleged that at the tme of the accident, the




Respondent’s velucle was loaded with goods 1o the value ol Le 14,060,000, The
Respondent therelore prayed lor Judgment in the sum of LeGOmillion being the cost of his
own damaged vehicle; the sum ol Lel4,060,000 being the total value of the goods
damaged; and the sum ol 1¢2,960,000 per month for loss of use of his vchicle, beginning
19" December,2003 and continuing. These items ol special damage have never been
proven at a trial. Appearance was entered by the Appellants on 9" March,2006 and a
delence was hiled on their behall on 15" May,2006. It was a complete denial ol the veracily
ol the Respondent’s claim. The Respondent in his reply filed on 29" May,2006, joined

issue with the Appellants on their defence and entered the action for trial the same day.
HIGH COURT AMENDMENT RULLS, 2006 - RULES XXB

8. At this point in time, Constitutional Instrument No. 3 dated 30" March,2006, the High
Court (Amendment) Rules, 2006, had come into lorce. It amended the High Court Rulcs,
1960 and introduced the concept of the ‘sunmnons for directions’. Order XX13, Sub- Rule
1(1) of the amended Rules provides that: “.......the plamtll shall, within onc month alicr the
pleadings in the action are deemed to be closed, take out a sununons (in these rules
referred to as a sunmmons (or dircctions) returnable in not less than seven days.” Sub-Rule
1(4) states: “I/ the Plamufl docs not take out a summons for directions in accordance with
sub-rules (1) to (3), the delendant or any delendant may do so or apply lor an order (o
disiniss the action.”

8. Sub-Rule 5(1) ol the amended Order states: “If the Court on any hearing of the
summons lor directions requires a party (o the action or his legal practitioner to give any
mlormation or produce any document and that iformation or document is not given or
produced, then, subjéct to sub-rule (3) the court may - (a) cause the facts to be recorded in
the order with a view (o such special order, i any, as to costs as may be just being made at
the tial; or, (b) il it appears to it to be just so to do, order the whole or any part of the
pleadings ol the party concemned o be struck out, or, il the party is plaintifl or the claimant
under a counterclam, order the action or counterclaim to be dismissed on such terms as
may be just.”

RULL 28 - HIGH COUR'T RULLS, 2007

9. As a preliminary issuc, we are of the view that the Court of Appeal gave the correct
mterpretaton to this rule: The High Court could dismiss a plaintfl’s case under this sub-
rule; but it could only strike out pleadings liled by a delendant if the delendant were in
delault; it did not authorise the Court (o give judgment in favour ol a plainull, We have
also borne i mind that this sub-rule deals with the situation at the hearing ol the summons
lor directions, not what happens alter the directions have been given by the Court, and a
party has lailed to comply with those directions. That situation was addressed in the
subsequent and current High Court Rules, 2007. In Order 28 Rule 2 thereol, it 1s stated in
sub-rule (5) thereol: “If either party fails to comply with the order as required by sub-rule
(1), the Court may make such order as it thinks just including, in particular an order that



the actron be dismirssed or, as the case may be, an order that the delence be struck out and

Judgment be centered accordimgly.” Sub-rule (4) ol Rule 2 ol the 2007 Rules sets out the

dircctions which may be given by the Court. It scems, therclore that i 20006, the High
Court did not at the time, have power to give judgment for the plamntifl in a sitwation where
the delendant had [aled to comply with directions.

10. To return to the narrative ol events, the Respondent filed a Summons [or Directions
oin 15" September,2006. Pleadings closed on 26" May,2006. The Summons was therelore
liled 4 months late. But the Appellants did not make use ol the opportunity conferred by
the then amended Order XXB sub-rule 1(4) to have applied o the High Court lor the
action to be dismisscd.

DIRECTIONS GIVEN BY TAYLOR, ]

I1. On 26" September,2006, Taylor, J gave directions, one ol which was that written
statements ol witnesses and all relevant documents to be used at the tral should be
exchanged within 21 days ol the date of the Order; and 24" October,2006 was lixed as the
date of trial. At the ume, Order XXD rule 1(2) stated that: “Av¢ the sumimons for directions
n an action cormmenced by writ, the court shall direct every party to serve on the other
partics, within 14 weeks (or such other period as the court may specily) of the hearimg of
the summons and on such terins as the C'()Hi'l:?!_l‘ speaily, written statements of the oral
cvidence wiuch the party iiends (o adduce on any issues of lact (o be decided at the trial.”
Taylor, J as we have said lixed, not 14 weeks, but 3 weeks (21) days lor the mal (0
commence. Another Direction the Learned Judge gave was that: “3. 7That the partics do
discover and exchange all relevant documents to be used at the sard trial.” "This was a case
mvolving a collision between two vehicles. At the tme, Order XXA Rule 2(3) provided
that: “ Unless the court otherwise orders, a delendant to an action arising out of an accrdent
on land duc to a collision or apprehended colliston mvolving a velucle shall not make
discovery of any docunents (o the plunall” under subrule (1).” An Applicaton [or
discovery under that amended Order 1s only necessary where one side has [ailed to make
discovery voluntarily. It should be made in accordance with the provisions of sub-rule (7)
ol that amended Order. It is when an application has been made to the Court under that
Rule, that the Court has power (Order XXA Rule 18(1) ) to Order that a ”..... defence be
struck out and that judgment be eniered accordingly” lor the plaindll.

12. We note also that the Directions as appear in the drawn-up Order at page 12 of the
Record indicate that the Appellants were not represented at the hearing. We have also
looked at the minutes of the hearing at page 62 of the Record. They are quite bare and
read as lollows: “T7us is an application lor directions by way ol sumnmons for directions
dated 15" September, 2000 on behall of the plaintll for the directions and or orders prayed

for on the face ol the SUIINOns paper.

Court: Orders 1,23, 5 and 8 as prayed. The time within which the said list of exchange ol

all relevant documents to be used at the trial as prayed for i order 4, 1s 21 days from the
date of the order. The date to be fixed for the hearing of the action as prayed for in order 4
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‘m

s the 24" October,2000.” No reason was given by the Learned Judge for the
abridgment ol time from 14 weeks, as provide for in the amended Order XXD rule 1(2). If
one looks at the time-lnes set by the Learned Judge, one would casily sce that it was most
unlikely that the trial would commence on 24" October, 2000, just 28 days away. To argue,
as Mr Williams has done,, that “order as prayed” as stated by thgdcarned Judge i the
casc of the 8" dircction sought by the Respondent belore Taylor), brings such an order
within the ambit of the amended Order XXA, is insupportable i law. The procedure lor
applying for, and for ordering discovery by the Court, 1s amply provided for in the
amended Order XXA |, and not in the amended Order XXB.

EXTENSION OF TIME FOR COMPLIANCEL

12, On 24" November,2006, ume for comphance was extended by Taylor, J on the
application ol the Respondent, to 14" December,2006 - page 13 ol the Record. On 14"
December, 20006, the Respondent’s Solicitors filed the Court bundle as directed by Taylor,

J. On the same day, Taylor, ] granted the Appellants’ Solicitors an extension ol time for

compliance to 9" Janaury,2007.

13. On 5" Janaury,2007, page 63 ol the Record, the matter came up belore Showers, J. Mr

Jenkins-Johnston asked lor an extension ol tme to 6" February,2007. Mr Williams was

absent at that hearing.
HEARINGS BEFORLE EDWARDS, |

14. On 13" February,2007, the file came up lor hearing belore Edw;‘lrds,_] - page 63. The
Learned Judge made the following Order, on the applicaton ol Mr Williams: “ 7hat unless
the defendant complics with the order of Court dated 26" September, 2006 within 7 days
alier service ol this Order the Delence filed will be struck out and judgment entered for the
plamull.” The drawn-up Order at page 19 of the Record does not record the presence of
Mr Jenkins-Johnston, but the minutes at page 64 indicate that he may have been present at
that hearing. As we have stated above, such an Order was not authonsed under the then
appropriate Rule of  Court.  The Learned Judge adjourned the hearing o 28"

FFebruary,2007.

15. At the hearing on 28" February,2007, it appears both Counsel were present - page 64
ol the Record - but this is not quite clear as the Learned Judge noted that there was
Y an allidavit of service of the court order dated 13" February i the file.” This could
also mean that the Appellants were also unrepresented at the hearing on 13"
February,2007. The Learned Judge proceeded to make the Order which we have set out
above. Apart [rom the view we have taken that the said Order could not have been made
under the provisions ol the amended Order XXB, we are also of the view that the Court of
first instance, should always tread cautiously when making an Order ex parte, or, in the
absence ol the other side (10 an argument. We think also that the Learned Judge should

have taken into consideraton the kind ol defendants he had o deal with. This he should



have done in the exercise of his judicial discretion. No evidence was led on this point, but
we believe that the Cheshire Foundation is known world-wide for its charitable work. To
give Judgment lor the respective sums prayed for, without hearing any cvidence, and
without giving any thought to the elfect this might have on the Appellants” work in Sierra
Leone, does not, i our respectlul view, constitute a judicious exercise ol the Court’s
ciseretion. And o refuse o set aside such a judgment which was palpably wrong, and in
any case given in delaull, when called upon (o do so, and o go on o grant a Garnishee
gainst the gram ol what was said by LIVESEY LUKLE, JSCIn] T
CHANRAI & CO (SL) L'TD v PALMER [1970 -71] ALR SL 391, C.A. that even where a
case has been heard on its merits, but in the absence of one of the partics, the Courts
should be more inclined to hear the party in delault, than o uphold a default judgment
obtained by the other party.

Order Absolute, went a

FINDINGS

16. We have carclully considered the Court ol Appeal’s view, and the conclusion reached
on the proper interpretation of what was then Order XXB sub-rule 1(1) which we have
reproduced above. We agree that it does state in mandatory terms what the plainull should
do: he should within one month of close of pleadings, take out a summons for directions.
But il he [als (o do so this is not really an irregularity which is incurable, because sub-rule
1(4) tells us what could be done when there is such a failure on the part of the plainaff: the
delendant may do so, or, apply for an order (o dismiss the action. There is no sanction
really, where the plaintfl is in default of this sub-rule. That Taylor, ] went on to give the
directions though the summons was liled 4 months late, did not render a nullity the
directions she gave. We are ol the view that the Court of Appeal could have founded itsell
solely on the basis that the amended Order XXB in no wise authorised a Court at that
point in time, to enter judgment [or a plaintll where a defendant had ailed © comply with
directions given on a summons [or directions. We have carelully considered the arguments
ol Mr Williams as recorded in the statement of case liled on behall of the Respondent, but
we are not persuaded by any ol them, or, believe that they are relevant to the principal
1ssuc we have identilied.

17. This case has been long outstanding for various reasons. It had been heard by this
Court a lew years ago, and judgment was reserved. But belore it could be delivered, onc of
the then presiding Justices, retired [rom office. Thus, a fresh pancl was set up by the Hon
the Acting Chicl Justice to hear the appeal. The Appellants had filed their statement of
casc on 18" November,2013; whilst the Respondent had filed his on 28" June,2013. At the
hearing belore the present panel, Counsel were asked whether they wished (o add o their
respective written or oral arguments, and cach ol them said they did not wish to do so.
Judgment was then reserved once more.

18. Coming to the relicl sought by the Appellants, we are not disposed o grant it in view of
the “decision we ook in similar crcumstances in Sup Ct Misc App 1/2015 -

INTERNATIONAL CONSTRUCTION COMPANY LTD v ZAKHEM
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INTERNATIONAL CONSTRUCTION CO LTD, where, even though the High Court
had sct aside a default judgment, and we upheld that deasion as being nght, we also
decided that the justice ol the case demanded that the monies taken in execution Irom the
Delendant company in that case, ought not to be returned to 1. Mr Jenkins-Johnston was
Counsel [or the applicant in that case, and 1s well aware ol our decision. We are not
persuaded, nor do we see any reason why we should depart [rom the position we took in
that case. Much ol the delay in seeing that thus matter was speedily tried and concluded in
the High Court was caused by the Appellants and/or their Solicitors and Counsel. We will
not therefore Order that these monies be returned forthwith o the Appellants as the case
has not yet been heard on its merits, and the party asking or its return, has been the party
m default. As this particular Order constituted the Appellant’s sole ground ol appeal, we
arc inclined to dismiss it. Also, for all the reasons we have stated above, the Respondent’s
appeal dated 16" September, 2009 lacks merit and ought o be dismissed.

19. We therclore make the following Orders:
(1) The Appellants” appeal in Civ App 1/2009 liled on 24™ July, 2009 is disnussed.
(2) The Appellant’s appeal in Civ App 2/2009 is dismissed.

(3) The Order of the Hon Mr Justice D B Edwards, J dated 13™ February,2007 and the
Learned Judge’s Judgment and Order dated 28" February,2007 are accordingly set aside.

(1) That part ol the Order ol the Court ol Appeal dated 18" June,2009 wherein it is stated
that “the Respondent is hereby granted an extension of tme to lile his summons for
directions and shall file same within 7 days lrom the date of this order”, is set aside as it is

olose.

(4,\ Consequentially, we direct that the Appellants in Civ App 1/2009 do comply with the
directions given by Taylor, ] on 26" Scptember,2006 within 14 days of the date of the

Order herein, and that 21 days alter the date of the Order herein, the lile be put before a

Judge of, or sitting in the High Court, to cnsure compliance with those directions in

accordance with High Court Rules,2007.

k‘b'l‘llc partics shall bear their own respective Costs in this appeal, and in the Court of
Appeal.



“n

HONOURABLE JUSTICE P.O HAMILTON - JUSTICE OF THE SUPREMLE COURT

This is an Appcal from the judgment of the Court ol Appeal dated 18" June, 2009
consisting ol two Appcals Civ. App. 172009 by West Alrican Regional Director Leonard

Cheshire Foundatnon and Civ. App. 2/2009 by Abdul Raliman Jalloh.

The grounds ol appeal raised in Civ. App. 2/2009 will be [ully looked mto and that of Civ.
App. 172009 will be considered very brielly at the end ol this judgment as it raises only one

1ssue that 1s the amount already taken i excecution ol the judgment.

Belore going into the Grounds ol Appeal raised a briel historical background would be of

some assistance m arriving at a reasonable conclusion.

The Respondent in Civ. App. 1/2009 (heremalter relerred to as the Respondent) issued a
writ of summons dated 2" February, 2009 against the Respondent (hereinafter referred to
as the Appellants) in Civ. App. 1/2009 lor losses incurred as a result of an accident on 19"
December, 2003 resulung from an acadent of both vehicles in which the Respondent
claimed various sums ol Le14,060,000/00 being value ol the goods, Le60,000,000/00 as
cost of his damage, 1.¢2,960,000/00 for loss ol usce ol his vehicle thus resulting in a total
loss. &

The Appellants entered an appearance and liled a defence. The Respondent filed a reply

to the delence on 27° May, 2006 and on this same date entered the matter [or trial.

On 15" September, 2006 the Appellants took out a summons lor directions returnable on
the 26" September, 2006 and on the 26" September, 2006 the Order was granted and the
trial was set down for 24" October, 2006. When the trial was to commence on the 24"
October, 2006 it luled (o proceed as the Respondent lailed o co-operate with the
Appellants to have a simultancous exchange of documents in compliance with the
directions of the Court and the rules wherein the matter was then adjourned to 9*

November, 2000.
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On 13" December, 2006 the Respondent complied with the order of 26" September, 2006

and the Appellants were then granted an extension ol Gme (o comply.

On 13" February, 2007 counsel [or the Appellants had sull not complied with the Order
dated 26" September, 2006 and as a result of this the Learned Trial Judge made an
“Unless Order” which was drawn up and served on the Respondent on 16" February,
2007, On 28" February, 2007 the matter came up belore the Learned Trial Judge who
noted that the Respondent did [ail (o comply with the “Unless Order” and so struck out
the defence filed by the Appellants and entered judgment for the Respondent as prayed in

his statement ol clam.,

On 6" March, 2007 Counscl lor the Appellants liled a Notice of Motion to the Court
applying [or the lollowing - (a) that the judgment of 28" February, 2007 be set aside, ()
their delence be restored, (¢) a [urther 7 days (o comply with the Order of 26" September,
2006 and a stay of exccution ol the judgment ol 28" February, 2007 which application was

relused on 3% April, 2007,

A Notice ol Appeal was filed against the judgment and order of 28" February, 2007 and on
18" June, 2()5_)%_\110 Court of Appeal set asideshe judgment ol the Learned Trial Judge and
declared the Summons lor Directions \‘()i(l”ﬁ{gulmil_\f and that Order XX of the High
Court (Amendment) Rules Constitutional  Instrument No.3 ol 2006 does not make

provision for striking out of pleadings and entering judgment.

Itis against this background that this appeal has been made cspectally considering the High
Court (Amendment) Rules 2006 more so Order XXA and Order XX which never
cxisted i the High Court rules 1960,

In Civ. App. 1/2009 filed on 24" July, 2009 it was only part ol the judgment of the Court of
appeal to wit Oreler 3:
“The amount already taken in execution of the saicd Judgment including the one-
o i) (o]

turd thereol paid (o the Respondent be paid into the interest bearing account at
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Standard Bank currenty i the joint-names of both Solicitors pending the hearing

and deternmaton ol the Action”

The Grounds ol Appeal are:
“That the Court ol Appeal having sct aside the judgment of the High Court clated
13" February, 2007 and all subscquent proceedings, and ordered that the matter L0
back to the High Court for trial there was no legal Dasis lor the Order they rade
that the amount alrcacly taken in exceution of the said judgment imncluding the one
third thercol” paid (o the Respondent should be pard into the interest bearing
Account at Standard Bank, since the exccution of the judgment of the High Court
was a subscquent proceeding to the sard judeament and was dependant thereon, and
once the judament was sct aside, nothing dependent thercon could remain in

cistence thercalier”

The reliel sought from this Court in this appeal is that the Order of this Court of Appeal be
set aside and that all monies taken in execution ol the judgment of 13" February, 2007 by
the High Court which the Court of Appeal st aside be returned to the Appellants and that

the cost ol s Appeal be paid by the Respondent.

In relavon to Civ. App. 2/2009 filed on 16" September, 2009 the Ground of Appeal are as
follows:

1. That the Learned Judges ol the Court of Appeal were wrong in law to have held
that Edwards J. exceeded his jurisdiction under Order XXB, High Court
(Amendment) Rules C.I. No.3 of 2006 when striking out the defence filed on
behall of the  Defendant/Respondents and — entering  judgment  for  the
Plamull/Appellant as “there is no such provision lor failure o comply with an

order for Directions given under Order XXB 1(1)”,

PARTICULARS

I. The Learned Judges failed to make and/or make any proper determination on

whether ()r(/c'& & and 4 ol the Order ol Taylor J. of 26" September, 2006 were
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1.

made pursuant o Order XX A, as (his was necessary (o determine the scope ol

the judge’s powers.

That in view ol Order XX (1)(3) the Learned Judges ol Appeal were wrong in
law 1o have held that “Order XXA docs not require a party to an action to apply

(o the Court lor an Order (or Discovery”.

That Order XX of the amended High Court Rules which deals with summons
lor directions gives the Judge the discretion to strike out pleadings where a party
o proceedings 1s required o “gnve amy imlormation or produce any document

and that mlormation or document is not given or produced”,

The Learned Judge! having concluded that “even under this Order [XXA), the
power o strke oul and cnter judgment aganst a defaulter is discretionary only,
and such discretuonary powers must be exercised along cstablished principles”
laled 0 make any proper determination ol the reasons why they were holding

that Edwards J. had wrongly exercised his discretion.

The Learned Judges failed 1o consider or failed to consider properly that the
Delendant had not provided evidence ol sullicient cause (o require the Court 1o
sctaside the judgment of Ldwards J. as required under the provisions ol Rule 19

of Order XX A.

That the Learned Judges were wrong in law to set aside the Ordeg magle on the
5 5

Summons lor Directions by Taylor J. on 26" September, 2006 as 11 void as
the provisions ol Order L. ol the High Court Rules 1960 requires that an

application to set aside proceedings lor irregularity should [irst be made 1o the

High Court within a reasonable time and BEFORL, a [resh step has been taken.

PARTICULARS

That the 1ssuc ol the summons for directions being irregular was never raised

nor argucd by Counsel for the Respondents in the High Court.
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2. "That the issue ol the wregularity of the summons [or directions was not raised
within a reasonable tme @it was brought g lor the lirst tme lourteen months
alier the summons for directions was liled and argued and alier proceedings in

High Court had long concluded.

3. That solicitors for the Respondents had  taken several fresh steps in - the
proceedings - the High Court including applications to extend the tme lor
comphiance with the impugned summons lor directions belore raising the issue

ol the irregularity in the Court of Appeal.

1l That the judgment was given per incurian.

PARTICULARS

a. That the Learned Judges ol appeal failed 1o consider or adequately consider the
wide scope provided by Order L(2) of the High Court Rules 1960 which clearly
stued that “no applicauon (o sct aside any proceedings for irregularity shall be
allowed unless made within a reasonable tme, not il the party applying has taken

a lresh step alier knowledge of the irregularity”,

The reliels sought in this appeal are that the Order dated 18" June, 2()(?8_\:)I‘ the Court of
Appeal be set aside and that the judgment and Order of Hon. Mr. Justice D.B. Edwards be
restored which was granted against the Respondents dated 28" February, 2007 be restored

and the cost ol this appeal be paid by the Respondents.

The High Court (Amendment) Rules Consttutional Instrument No.8 of 2006 which
amended the Higlt Court Rules 1960 muroduced Order XXB “Summons lor Directons”
which provides:
"

“1. (1) With the view to providing, tAevery action to which this rule applics, an

occaston lor the consideration by the Court for the preparations [or the tial of the

action so that -

(@) all madters which shall or can be dealt with in interlocutory application and have

—nokalready been dealt with may, so tar as possible be dealt witly; and—
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(b) such directions may be given as (o the luture course ol the action as appear best
adapted 1o sccure the just, expeditious and cconomical disposal (hercol, the
plamall shall, within one month alter the pleadings in the action are deemed to
be closed, take out a summons (in these rules relerred 0 as a summons lor

dircctions) returnable m not less than seven days”.

Order XX Rules 1(1), (5), (7) and (8) provides:
“(1) II' the Planull does not take out a summons l[or directions in accordance with
sub-rules (1) (o (3), the defendant or any delendant may do so or apply for an order

to disnmuss the action,

(%) On an applicaton by a delendant o dismiss the action under sub-rule (1), the
Court may either dismuss the action on such terms as may be just or deal with the

apphcation as il 1t were a summons [or directions.

(7) Notwithstanding anything i sub rule (1) any party to an action to which this rule
applics may take out a swmmons [or directions at any time alter the delendant has
cntered an appearance or, il there are (wo or more delendants at least one of them

has entered an appearance.

(8) A Plainull whose action has been dismissed under sub rule (5) may apply not
later than one month alter the date ol the Order by notice on motion that the order
be set aside and the action be restored, and the Court may, lor good and sullicient

cause order that the action be restored upon such terms as it may think [it”.

Rule 5(4) of Order XX provides:
e ) : : Sty vl ]
I the Court on any hearing of the summons for directions requires a party to the
action or his legal practiioner o give any information or produce any document
and that information or document is not given or produced, then, subject to sub

rule (5) the Court may -
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(1) Causc the lacts to be recorded in the order with a view o such special order, 1l

any, as (o costs as may be just bemg made at the wrial, or

(b) I 1t appears o 1 to be just so l()k(n'(lcl‘ the whole or any part ol the pleadings ol
the party concerned (o be struck out, or, il the party is the plamull or the

clammant under a counterclamm o be dismissed on such terms as may be just”.

The high Court under this sub rule could strike out pleadings filed by a delendant that is in
default but cannot give judgment in favour ol the plaind(l and this applies only in relaton
o proceedmgs during Summons [or Directions. The High Court did not have power in
2006 to give judgment for the plaintll” where the delendant has failed o comply witl

direcuves given by the Trial Judge.

Pleadings did close on 26" May, 2006 and summons filed lour months late@® The
appellants did not apply under Order XX Rule 1(4) to have the action (lismisscd@n 20"
September, Taylor J gave directions on witness statements and all documents to be used
which should be exchanged within 21 days [rom the date ol the Order and fixed 24%
October, 2006 as the wial date. Order XXD Rule 1(2) provides:
‘At the summons lor directions in an action commenced by writ the Court shall
dircct cvery party (o serve on the other partics, within 14 weeks (or such other
pertod as the Court may specily) of the hearing of the sununons and on such terms
as the Court may specily, wiitten statenent of the oral evidence which the party

mtends (o adduce on any issues of Tact (o be decided at the trial”,

Taylor J. lixed 21 days not 14 weeks and gave a direction that “the parties do discover and
exchange all relevant documents 1o be used at the said tial”.  This was an accident
mvolving a collision between two vehicles and Order XXA Rule 2(3) provides:-
“Unless the Court otherwise orders, a defendant to an action arising out of an
accident on land duc to a collision or apprehended collision involving a vehicle shall

not make discovery of any documents to the plantfl under sub rule (1),
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The application under this rule 1s governed by sub rule 7 and the Court may order that the

delence be struck out and judement entered lor the plainall.

The Directions recorded at Page 62 ol the records dated 26" September, 2006 reads: “7 /s
s an application for dircctions by way ol Summons lor Dircctions dated 15 day of
September, 2000 on hehall of the planall [or the directions or orders prayed for on the

lace of the summons paper”.

COURT: Orders 1, 2, 3, 5 and 8 as prayed.  The tme within which the said list of
exchange ol all relevant documents 1o be used at the tial as prayed lor in Order 4 is 21
days from the date ol the Order. The date o be fixed lor the hearing of the action as
prayed for in Order 4 is the 24" October, 2006”. The time line was breached with no
reasons given [rom 14 weeks as is provided in Order XXD Rule 1(2) which is 28 days (o
the commencement of the wrial on 24 October, 2006. The procedure [or applying for
discovery and ordermg discovery is provided for in Order XXD and nor Order XX1B of

the Rules.

From the records it is clear that tdme lor compliance was extended by Taylor J. on 24°
November, 2006 1o 114" December, 2006 by an application by the Respondent. The Court
bundle was filed on 114" December, 2006 and Taylor J. granted the Appellants Solicitor an
extension ol time to comply to 9" January, 2007. Counsel for the Appellant on 5" January,

2007 sought an cxtension to 6" February, 2007 in the absence of Respondent’s Counsel.

When the lile came up lor hearing before Edwards J. on 13" January, 2007 he made an
“unless order” in these words on an application by Mr. Williams Counsel for the
Respondent “That unless the defendant complies with the Order of the Court dated 26"
September, 2006 within 7 days after service of this order the defence filed will be struck out
and judgment entered for the plaintfl”. This order is not authorized under the rules but

Lidwards J. did adjourn the hearing (o 28" February, 2007,

[t is clear that the Order of 13" February, 2007 ought not to have been made under Order

XAXB and that the Order was made m the absence of one party without hearing evidence
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was not a judicious exercise of discretion. The judgment given in default was wrong and
ought to be sctaside. Teis clear that this was a default judgment and there bemg no trial. In
Lvans v. H;u‘!Jngs( 1937) A.C. 437 at 138 Lord Alkm sad:
“The principle obviously s that unless and unil the Court has pronounced a
Judgment upon the ments or by consent, it is to have the power (o revoke the
expression ol its cocrcive power where that has only been obtamced by a falure o

[ollow any ol the rules ol procedure. (Imphasis mince)

The interpretation given by the Court ol Appeal on Order XX Rule 1(1) was quite
correct and m place as 1t did state in mandatory terms what the planull should do within a
month of close of pleadings. He should take out a Summons for Direction but if he fails it
15 not an incurable wregulanity as Rule 1(4) provides that the delendant may do so or apply
[or an order dismissing the action. The Court of Appeal should have clearly held that
Order XX did not authorize the Court to enter judgment lor a plainull where a

delendant has Luled 1o comply with a Summons lor Direction.

This matter has been oo long on this Court and hope that an end would now be put o the
long delay which has been due to both Appellants and Respondent i their weatment of
s matter despite some laults on the part ol the previous panel due (o certain unloreseen

clrreumslances.

As the Court ol Appceal did put it at Page 115 ol the records:
“Ihe conduct of botl partics m tlis case, by therr respective failure to comply with
the rules ol procedure at onc ume or another is also a matter we have taken mto
consicleration m deciding whether the :carned 1rial Judee excercised the discretion
nghtly.  Both partes were guilly of a breach of the rule and one party cannot be

heard to say that the other party alone should be penalised”.

We now come (o the reliel sought by the Appellant which is contained in Order 3 relating
(o the amount taken m execution ol the said judgment. This Court 1s not disposed to grant
this order m view ol the recent decision ol this Court in Sup. Cr. Misc. App. 1/2015

Internatronal Construction Compamy Lid. v, Zackhem Internatonal Construction Co. Lid,
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delivered on 14 May, 2015 (unreported) in which the High Court did set aside a delault
judgment this Court upheld the decision o be right and decided that momnies taken m
execution ol that judgment Irom the Delendant Company ought not to be returned to 1t
Me. Jenkins-Johnston now Counsel lor the Appellants in this case was in that case and 15
well aware of the decision. This Court is not persuaded and sees no reason (o depart from
that position. The delay in this matter is greaty caused by the Appellants, their solicitors
and counscl. This Court will not order the retum ol the money as the case has not yet
been heard on its merits which will now be ordered. This being the sole ground ol the
Appellants it is hereby dismissed and T'so ordergd. For all the reasons discussed above the

Respondent’s appeal dated 16" September, 2009 lacks merits and 1s dismissed.

The Court makes the lollowing Orders:

(1) Civ. App. 1/2009 filed on 24ths July, 2009 15 disnussed.

(2) Civ. App. 2/2009 hiled by the Appellant is dismissed.

(3) The Order of Hon. Justice D.B. Edwards J. dated 13" February, 2007 and the

Judgment and Order dated 28" February, 2007 are accordingly sct aside.

(1) The part ol the Order of the Court ol Appeal dated 18" June, 2009 wherein it is
stated “the Respondent is hereby granted an extension ol tme to lile his summons

AN
for dircctions and shall file same within 7 days from the date ol this order 1s sct

aside.

(5) This Court dircets that the ;\])1)cllzuuiin Civ. App. 1/2009 do comply with the
directions given by Taylor J. on 26" September, 2006 within 14 days ol the date ol
this Order and that 21 days alter the date of the Order llt:l't:il} hat the file be put
belore a Judge in the High Court to ensure the compliance c\ﬂ'\"ﬁosc directions

accordance with the High Court Rules 2007 and that the matter be tried speedily.

No order as (o cost botli in the High Court and the Court of Appeal.
r
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HON MR. JUSTICE V. V. THOMAS,

ACTING CHIEF JUSTICE.

HON MR. JUSTICE N.C.BROWNE-MARKE,

JUSTICE OF THE SUPREME COURT

Gl oo -

HON JUSTICE V. M.SOLOMON,

JUSTICE OF THLE SUPREME COURT

HON MR. JUSTICE P.O. HAMI-LTON,

JUSTICE OF THE SUPREME COURT

Al

HON MRS. JUSTICE A. SHOWERS,

JUSTICE OF THE COURT OF APPEAL

I Agree

I Agree

I Agree

I Agree

I Agree
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