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)

BETTS, J.S5.C.:- On the 21st January, 1975, the Couri

" of Appéal delivered ,judgment_‘dismiss ing an appeal . ..

Trom the High Court, judgmént of which Court was

o

* * dated the Gth December, 1973. The pith of that

j,udgmehrrt."{ra_'s tlm't;“t;he casé' oi‘ the plaintiffs/a—ppglli_anté’
: was 'Vbasléd ouj?{uch 'u_ureli_,abls‘ fou:idati_d_n 'Ehat :_i.‘t v.;"ro.ul(l

‘ be unsafe i:o nake t-hrerdlec.larat;i.on and orders eougt;t.
‘:‘ The Coué:'t df';\;)peai dn ai_‘f'in;.n_.i_rl.é' that judgment '

i
W

ﬁ said: ;i_."htar alia .- = R o ‘ ' g . ]
‘ o "The various authgri,tieﬂ cited ‘ . . if
Judge) "were raoviewad by him and !

i

f before him" (the learned trial
he cmhe to the right decision in

N . dismissing the action as the burden .




‘of proof cast on the plaintiffs/
appellants was never.dlscharged
by them."

It is againat the judgment Lhat the following
grounds of appeal were lodgzed.

(i} The Court of Appeal is wrong
in lawy in.upholding the judgwment
of the Nigh Court with reference
to that Court's rejection of the

_evidence of the 4ih Defence

Uitness lir, liciiwen who had
tendered £x. ¥ because it was
prepared while the case was in
progress,

(ii) That the Court of Appeal as was
: constituted was ultra vires the
Yy . Constitution in that one of the
Judges the llonourable Justice

_ Ken. 0. During, J.4A, who heard
- the appeal had given a ruling

: in the matter in the ligh Court. .

(iii} 1That the Court of Appeal was

wrong in law in upholding the
Judgment of the High Court with /f
reference to the ruling of Ny
llonourable en. During dated - f\h
27th April, 1972, refusing an
application te strike out the
defence of the 1st and Jrd
defendants on the grounds that
they violated the rules, principles

*-‘and practice of pleading, -

(iv) That having regard to the evidence
and the law applicable the Juﬂgment
is unsatjsfactory.

(v) The Court of Appeal was wrong in
. ' lawv and acted conirary to all
' ' ’ known principles of law and ,
practice in merely accepting the
findings of the trial Judge with-
out even attemntlng to. rev1ew
the law a.nd th'- facts.

X

; : _For-the-purposes-or this)appgal counsel for the

£ plaintiffs/appellants notified the Court.that he
%. was. not arguing gnouﬁd? 2 and 3. The'groundsaan
which he'was basina his arguments were l‘ 4 ana 5.
These he proposed to deal with under five heads.'

"Befare arguments started however counsel for the

defendauts/vespoudents-applied for an 'amendment to

his. case. Lot me dispose of it at this point.
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that eonalislzntl eounsal foavr 02 »laiabil

“plaiatiffs/ascellianbs in Lie i Sourt and in tho

A -

Saurt of Anpeal emleavoured to abtain ilhke rejeclian
YWy the Jrlur‘t-s -a‘J" Ux. W oand that in the Sunrewmec Uourt
counsel far t!u; sate parties 2as adopted a conplelet
diffarent Yine ol a_')'nl‘r);‘;,t;la 'ay.j.nv.i.t'-ing: tha Cburl: toy
consider Zx,W - a nlan ..nl‘ the entire area includinig

the portlon allegedly trezspassed. e argued, that it

. |
this Aasproarh iIs c¢nnceded Llhen this Jaurt might be g
. -2

callet uvnon Lo assess and evaluate resh matters, NE

I e TR,

Te suppart Lis argument he cited the case of- EXPARTE

200583 Tl- im0l (1877 5 Sh. :.082; and  NORTH ¢

vs Zofi (1920) £.T. 254 at #2267,

ey .

In tive "IH 23080 ca‘se, fhe situntion vas
cequivnenl and Al Lhe hearving it was the froudulert
conduct ol the plaintiff that was mare sbroengly urg -.
than that af the rle[‘enr_lant, fhis s nat A defenco
in the opi_,ni.nn of_t[xe Chiefl Judge but.a new case
 heing .*:;nt up. it was A question of ‘wlin had bebaver
fraudulently énntl ta whom. Zven if it is conc;ilod t!:'u.'.

R Zx. W - .An exhivlit could have some bLearing <n.the casu

- it uas not of such a nature as te -nf[‘cc,!t its bagic
character. fIn that cases "IIf ;.20U[SH" and the aubjact

matter cannot bLe compared, In the 'ease of . MIRTY

STAFFOTDLGHIRYE  already cited T muld quote = porticen

of Lord 3irkenhead's judgmmnt aud then ‘make A further ’ |
} = . . ; o

. !
.’. . |
. distincilon between what cap be gaihered Trom it crd : f
g the sub}uisglon of counzel:—-
{ "lhe appellate ayatem in thia enuntry |

§ is comducited in relatinon te‘eertain L
;! H well kno'm principles and familiaz ‘ 1l

¢ methnds, The issuea of facta and : |

* 5 s ‘are erally presented hy counsel.

- . o the Epursce of his avgumant it in
the dovariable practice of sppellate

-
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tribunals to require that the
Jucddguients of the judges in the

Courts Lelow shall be recad. The
efficioncy and authority of tho --
Court of Appeal and, especially-

of the {inal Court of Appual, are
increased and sirengthened by the
apinions of learned judges who ...
have considerced thesce wmatiters below.
To acquiesea in such an attempt as
thie appnllanis have made in thia

case is in affect to undertake
deeisions which may be of the highest
importance without having received
any assistance at all from the

Jjudgies in the Courts kelow.,"

From observatiaons on tha conduct of this case the
counsel iﬁ thie Courts below have mado‘repéated
sybmissions which: drew the attention of the learucd
trial-Juége to Ex. %, ovan if it Qaa only to rejuct
it, 'The.crucinl point herc however is that the
rejection or admisg{on of £x. i as part of the
evidaznce was unavoidably cast on the trial Judge,

The distinetion, to my mind, is ihat whatever decisiom

on the point is arrived at by tho trial Judge, that &

decigiop woﬁld be of a voluntary natgre oh the one
hand and an involuPtary ong on the othor. It wag,

at the wdrst, rather an obvioua atteﬁpt hy‘cnuﬁggl

to b2 unduly peéguanive, and it capnot be said that
a new matter was baing advocatod, 'Yith respect,

I do not think the learngd trial Judge was Jjustifiod
ih e;clqdipg 3x. B Téom consideraﬁion'beforq he had
ﬁecided:whétpgr tite piaintiffs[apnqllan}§ uere
entitlod bo a declaration. "r;m-'I_J]_.aintiffs/a_p_p'ellahfs
attéch;ﬁ érent prominence to the fact.tﬂét the learnsd -
trial Juordge uitbdfeu x., ¥ from his cons;dera;iou.

lle arguod that failurz to considor tha plan had
ad@crsely foecied the ;eérned-trial Judge'é view

as otheruisg‘hiﬁ_alicnts would have beeuradjudged

zntitled, to at least, 1.7 acres of land hceeptad

—_——
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therein to have been trespassed upon. Counéel'

- argued that the reason that tho plan waS'prepared

'during the prcgress of'the trial advanced by the

Judge ﬁas dntenabl- as the casc on which he relieu
did not contemplate that specific contlngency.

-JACKER v THE IINTERNATIONAL CABLE:COHPANY LTD

(1888 89) Vol V LTR 13 carries a head—note, Appg;ig

- DEvidence 1mproper1y recelved in Court below -

Duty of tha Court of Appoal., This obviously was

guldance for the Court of Appeal and not _the Court:
of flrst instance but the case of BOYKER v,
UILLIAMSON (1888 1889) Vol.V L ‘T,R. 383, showed
that the Court of f;rst instance could reJect from
ponsideration, in ceptain'circumstances as.where
therdh;as a de;ibetéte attempt to conceal the rzal
termslof.an agfeement,'dvidenge it had already

raceived. 'No'parallel was suggestaed ih Bowker's to

Tit the case hcre; Counsel for the plalntlffs/

appellants reallsing that the failure of thL tria]

’Judge to.ascriha.nq acceptable‘reason,for the -
V-rejectioh-bf‘evidence ddas hot-automdtiCally enfitle
EBx, j AT to con51darat10n, gven 1if adn1051ble, referred
.to 5;3(3) qf tho~bvidgncc (Documentary)'Acﬁ; Cap.zé
.1926 Ihe text is "Nothing in this section shall
'nander admlssible as ev1dence any statemant made by

‘a porson interested at a tlme when proceedlngs weru

pending or anticipatcd xnvolv1ng a dispute as to any
fact which the dtatement might tend-to estaplish.

AftérAa_document:hgs'been admittedjsih(l) of the

same Act dictates how that. statement is to be evalupted

as to weight, !

I have already referred to. the fact thaF Ex. U wésr'
: " " ". N M . . ’ 3

. excluded from consideration by‘ihe.learnéd trid;dJadgeq

|
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'This; in my up;nion and wlth resPect, wvas without

. f '

a entlsfactory foundatlon 1n law. In datarminlnw
' 'whethur D U.h was a pursan 1ntar@sted and whethcr
Ex, W whlch he prepared could be admlttod 1n the
first place, and when admitted secondly, ought to
,bg doﬂsiderad, certaln guide llnea ara necassary.

"when a person is 1nterested his statement or -

——— e e, --4--—_\.-.--.-.-..-...

document would be inadmisslbla under 3(3) of

fhe hvidence (Documentary) Act Cap. 26 1926 in

o A BT T AN g g T )
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Stzrru*tboﬁﬁ whlle in gngland the same effect would

\
B

be produced by-virtue of 3. 1(3) of thelr Ev1denc"
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'Act 1938 and where the expre551on has come up for

™
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”1nterpretation in a long and inpressive llne of cascs.
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“But let us bagln with person' It means. 'any
L
‘persen whatsoever' as in BAVIGIAZ ~ v SOUTH WALES

TRANSLIORT €O, {1949) 1 X.B, 5u; and ‘persaon

" interested' means a person interested in the result
'of the provecedings, pending or.anticipated; thus a
"servant of . a company is interasted in the prbceedings

of the company where it is tq'hia advantage for th:

company to succeed (PLOMIﬁ(FUEL'WCONOHISER COLPANY

v MATIONAL nAuhLTINu BOALJ (19&1) Ch. 248. So alsc

' g.@omgst;c qgrvagt wherq her,repqpatton-fortcare as

a child-minder was in issue. ZVON AND EVON v HOBLE

(1950) 1.K.B. 222 or (1948) 2 All E,R, 987. As tha

.char?@ﬁﬁé and suhject'mgtter af the proceedings and

the relation tlhereto of such perseon muast bz considers.’

all éef#éﬁts are ﬁdtlnecessarilf perébhé'iﬁterésted
‘as in the case of:Iﬁ.RQ HILL, BRAHAM v UASLEWOOD
(19#8) §-A11 E.H.?§90, in which a saliciéor’s clerk
Q&g declarqd'a person not intereﬁted,' in tw;'caéaé
fhg_wqrd_'inﬁerest'-was'deélt with, - FRIEND v,

IFALLHAN' {1946} AlL ;.n. 634, Somervell, L.J.isaid ~
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"Jmurest d.e.n.r
tnterested in

- pre cccclm‘gs "

,B.L_M&!SL‘LL_QL v uﬂﬂgﬂaﬁ;ﬂ’m
o (age8) 1 ... b3a,

nenw\s Pwnvm_&lﬁ
resal & oi’ 'th!- '

an? Delvin L. ia
PoLi cE DESTRICT ;0o i

sald -

"The yord 'iatzocrest' is not'a

o wiich has c.ny wnrll A.e-l?ing,-&
meaniagz, and azrhol s whs was

asked What it -1cant woedll at once
rant to no itz coxntszt in -Mich
it -ms me&- “wefare e ecauld vsature
an coinien, It mag mean o :lirect
Tinancial interzst on thz ane hand
- or on Ehe otiizr hawd J.‘t: way mean
noUmng more thaan tue erdinary .
Ciatezrist which e\!eryha has jn Uae
oulcesme of proceedings iw whielh he'
is L(kel\‘f 1o be a wi wess. W

Iw¥%rdor to acrive ot mdeusww wha.Lhr_r Do, Uy
Hr. HcEUeﬁ_ uzé Ln mteregted, pecsana i weuld hmue to
&l rey el P whetlfiee he c-uld conceivably hove :'.m,r
'ée-rscs;ml,. inteiest in the Outc:§me of the proceedings,
-\\)I"lei‘-h&::.'_.ﬂ.hf;; 4t professiantl oc financial ir;'l;er‘c....""hs
w-erl-e.. in 'i'ss;fe,.whe'_ther‘ hig Genauctm'bm‘.d‘igto;t&
by Wimgelf or whelher he was wnder Ure control of
Some o_'ffhef' person a_ﬁd. whelher |A.€- tna "fos- Skuj.ld. teo -
execats the \;\Jori: for wu.—;cl«; kt.m evaﬁéeol and u!tﬁﬂ:t
wog ‘tis relationship w1t1 hio éaployar. ’ﬂiés’e quesatiosng
ee:ibrgce iy oy opi‘ui_on a rocasonadle exam_i{natiqn of, '{]m'.-
c‘ii‘cusnﬂtmcgs_} t‘:m"_co:r-xtent:: of the fi;)cunqn't éon".ernei’-
the faci;é;‘_s Nhéi.c'-.\ Wwould “"-tﬁ.‘)ll"—;l iqe Durnose wfrg
the documnent V_\lﬂ.‘i'.‘.lﬂ-ﬂe, and c]u.r] ¥y +f the ma‘cer \‘V&J\
a. persaonal in’ts.;reut 'iu tr 2 result -Jf the proceedings.
i-gjl[i‘lv tle-ie tests X can sala 1_; hag' I W&ﬂti&f’l.ed; .,
that DW L Hr Hc.lf.wsn is not n. nazvaon interentad nqn.r"

t}n Act an" l;,c W has prmparl; been @dm: tle% and ough‘t

to have ‘)ﬂe'l con .si'lnreé- i ﬂnp_ r-nrc*u-'.f-*.ia.noe., G0 .

..

required, o S T T e

Counacl for tha plaintif'i‘r;/&ppallantg treated the
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v
' : .
‘ﬁ,tats-nen't of defe:.'tce_ an Az B.i:'-.‘.:l.‘llﬁilll. of tresnass
to ti2 extant éf [.T a%wes of ianﬁ} He.grqundeé
i ;‘.i“,..t. to a jJudgaent ‘Atcl) teat sxtoant on th
c.-_vide:‘.c% nf*-D.‘W,'lf; £%. = and ths statanent of )

defencz.  Jeunsel for tia lazfendants/ressondents

stronsly protestedl that Te nale any such adirission

and tiat his nse of the trord 'overlas!' shiould not
ani loas not couvery any suc’: intention. Tu the canns

of CHRISTIAN YAC RISFTEDY 3 OTHERS v U 3

k_.D'Om"tLE‘I & oTHERSs 2 W.A.CLA. = "_3 1’1V01V1")' tres-an:s

te land in the ZJold loast [than, tiz word 'overlawn!

)as used in the course ef the judzmant., . It realds. -

“Tanra are 2a17 points rhieh hear
out this vier tirat the area of
Tigiedu's grant 2id not lavarlaw!
thre Area- clainzd r the ‘aspellants,
.o The Most ntll. c 1s taat Uisiqda’s
ﬁattleqemt an’d cualtivation wera
entirel-r north of the road, Tais
it shiould Ha noted fas a .case of
treshass to lamdi, The respective .
clains rers sno-m, on A ﬂ!aa Lx.h
in tlhe case, .‘isiedu's clain Jaing
edzed areen aﬁﬂ Jommrear's yellowr,
Tae trial Jufze descided in faveour,
of Iiniedu*s gid» and gave nia
X100 danages witlh costs to Lim and - -
his‘aJ,001aue y and granted an
injunction agaiast 3om@“ % and his’
associates, tnsir asentd orlgaryanﬁs
trespassing. on tna 1&1“.

“o'r T can .coas to th? sthel cenclusion
tan .that thae -jord '_ovar.la'g' us=l in tiis way in

connection with land is nqulvalent to t2e use of e

“tord trespass, I must uae it clear that I do not

mean that tresoass has Meen nroved, . -dat I hava

censidered hers is ter:L:olo;v ijstead of »roof.

f;f the Juﬁgmcnt'oi £ e Court bheloy is

cnatained ih ths words —

"I ind tie plaintiffs ¢ase to he - .
haserd on Guc™ uanrelianle founrlation
cthat it -ruld Me u::::'\irs to prale the
declaration aznd ordsrs ,(_,ﬁouaht-"
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4efore ewharking on a.ﬂetaileﬁ-ezanination it is
werthwhlle to ohserve that thers LAS hean A
comsidarasle shifting of ground -rita regard to the
acreage in this matter. Tie statement of clain,
. - . .
marazran»an 2 states -
. 2 . - . £ .
"Ihe said fara tacauley {erein- - S
- . kY

after called te tesstatrix, -ras at

the tige of “er degt: seiszd in -

Rousessien .af and otleririse trell

entitied fo 1L .90 piece of
N .. : land situate lyines and Deinz at

VI . . . " s = N

Jarhardori, in Lunley fillage

aforssaid, comaenly kano:m as

Jarvarfdori Frags fiaslds, containing

an-area of ° acpran,"
a her om Statubary eclavatien siie descried fov )
antitlenent &g "3% geres sore or less%. Tn the :
netition of anneal Mefore tiis Tourt at paragrash A,
counsgel pleadesd -~ 7 L ) /

\v— ’

"imat the case involvea title to
2% agres of land at l.amley Fillajse
value adont l.e.57,000." .

Jat in naragrana ! -in his casz for the Lonellantis,

. ’ . ) L4 ’ -
Jounsel sets do-m "ihe avidence of the o'mershisy o
{"le disnuted land *:as siven M P..‘J.A, P.lJ.Z, 'P.-lk]._a,

N4, DW,5 a licenced surveror :avs evidenes ag

to tae encroachmént or overlapuigg of the 1ang oi
the'piaintiff and gavs tﬁe extant of the encroachmeny

as 6.371 acreu. In Court counsel -ma sarving thnat

ne counld ‘at least have mad judguent for 1.7 aecres

ssiien he seemed -rillinz to accent, That imwedintel:

revealed the indscivensss ol thie clain as regariin: -

declzratian of tith;- Tho wlaintiffs/apoellants

tiorafore -rare faced it the difficulty of umroving

title ta the -7Jele 37 acres aof lan? or of estavlis i

nossassory title tierato, Tt eitirer of these ot

cachaiesvarl then nréof.pf title to 25 acras of lanr

rory

ol e unagcessary as -would e proof of the L 7T¢
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test

14

it a merazipn nf 28 acres is

aT

that case

favour of tia »lai .t ffs/aﬁnellantq

%oulﬂ fﬁllbw

toen it thal ther e entitled to =
:ieclnratinn'for the 1.7 acres, .

uzcertainties -mich besnot

n order to resolvs itoe
J:dce follomad thaes orinbivl:

in the case
+

e

learned i{rial

mutlined sy v DU R Ll

WG craler states that "the enus lizs on the nlaintin

tn satisfy tie Teurt that “e is entitled on the
eviilence hrourit weforyae Mim Lo a declaration of titia"
and also the srell-Lno'm ease of JOTAEL v LT

l »
th eteu cubia, 2, Mol sarvs "the Horden is on the

nlaintiflf to nrave nis risiut to a title and  otler

relief by indepesndent aeans® witer giving due

cougidaeration to the la and factn Hefore hinm the

Jrearned trial Judie found he could not male the

n te case of HWALTER.

declaration.

RIDDLE VW SAMUEL
1971

tourt ef ropeal {(3.u.) = Jﬂxejort.“. in

R e
el

af

'aJ

“raici: the case LYVE UalT s and 83

Y T N R O e

en anpeal from the [rovincial Unmmisqioner'é wonrt,

eited in .n. o, Al Lo, it‘ﬂkﬁ Neld that Waiore
’ -

2 fdacla ratlon of t1’L2'ié ziven the land‘tnrwhich.

it relates wmust e ascartained ith certaintr, the

helng thwether A nurveror cant from the record

“produce an accurate plan &f suclt land. There is also
the case of | I”Df v oD RT50% 2 UTEGUTTINS
L1O9%7-19050 0 L., Dol 1;2.l”.£. t.arke, Jogy thris
quntetion follows -

“in' .4 v AS3IEX, already

cited, the eat Lfrican Tourt

of .“jeal 1z2ic de-m the test to

he apnlied as ragards thae

delimitations of land in dis»ute,
“Thoeapl this is an action Tox
daclaration of title the prizcinles

laid dowm Wv the Jeurt as to the
necessity for dafitiine -rith

certainty the area in disoute
@ould, ia =y oodinieon, anply to an
L)

T
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el piotediibl

acligr Tor =0 2l
o8 spraal, ac
iai-t: "Tas as

W osurTIyor,

(L~ Y]
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%
}l.l
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]
accurately tiz landi to ek title

Aas mzeEn ,iviaY

931 alsoe Tafor e $ie oG .3zuzacza l=zaal princ.;pL?-

. ‘,.. i moa . E S i - .
vant dzoind o iz stranita of Lo

N s Aot tha
cauz AL 12
oo - Mol
v.lE CAnT 0X

SLoead in felShoay v cIoLTadlS {1850-39) Al e ol

LeD
Amaiping thesz srinciziss to tiia cass it ssams tao

2z vretbt bhe Judle was Jjuatilisd da comin, to &

eosclasion ae did 2. azdin. taz diclarabieém of titlu.

zeint {o -diat o
to a confliict, n
L case to a

az lzarned tictal

x. 7 Froan

4

to izan that Loas

cossidaration., I aust. mat

any circunsbances Lo

Lrial culdle uas ohHli ai
caanluzt G, b2t e

Cais

daelaration, Was dazclaration sourit —as Topr titlz

. . " ) . . . ] L . .
ta 20 acres éfslanl. As a l2.2l concedt a alain Tor

dzelaratloyy sitlz dezuands a 5;:0.’.".
proed tran taat requir:d Jor o edain for $rospass;
and f?lo..t_:'.\. usaally Lisv ars clai zd sojstaer tas)

ean 'i‘e,co:nsid-ara:! as neparat: and distihct issues.

oo T o JOTa0r W8T
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2 2.A.C.A, (l93h-35) p. 339, Carey, J., gave a

decluratisn in favour of the plaintiffs in respect
of a piece of land at Ikot Zsion of the value.of';_' ¢
£50., The plaintiffs had also claimed damages for

trespass by collecting palm nuts etc., on the said - .

land, buﬁ,the’trial Judgé.swardéd no damages,. the

g

alle*ed trespass belng ‘in his opinion trifling and
he. stated that this part of the claih was not
persisted in. It could be inferred thaf Carey, J.
adverted his mind to the question of trespass gquite
separate and apart from the questson of declaration.
The core. of this asnecl of the complalnt is that the !
léarned'trlal_Judge nevar treated the trouspass to ' !
6.371 acres as a sspurate issue,

In a claim for tresuass the pla;ntlff need not prove

’ ‘title as stated in. the case oif GOSLYN v UILLIANS ]

e e . : .. ] . _ ) )
(1720) Fortes.Rep. 378. Possession alona is indeed

sqfficient to sue in trespass as against a wrong-door,

but it must be clLar and 232&9?& *_90559551ou, (stre 4]

e i e e e e v —
=SSR EEs ==

mine) as Best, C.J. said in RBVETT v SROWN 5 Bing.7.

In the:ocase of. cﬁ:EF K0JO BOSO% v CLIEF KEBBIE
there was a claim for £100 fsr traspass-on the
plalntiffs's land. The 1earned trial Judge found as
a fact that the plaintiff had falled to prove

possossiou of the land upon which the alle"ed trespa

took place. Thc submisaionsand arguments made befora
fhis Court would, if either title or possession to tiw
whole area or to the G.371 acres had been establisned
‘have been sufflcient. In the case of  HMeDOUGAL v
FHeDOUGAL (1915) 49 N.S.R, 101, the facts were that

plaintiflf in {respass claimed under deed which gave

him qoloﬁr of title and in addition established a lon,,

SGries of acts of possession on the part of his Catiic:
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. , P
7 i onelf, inghadiag cronichng Lo propirty, awld \

iz o o the locus, the benci in Tront of tle
e iy s o plaee Tor shiipseirt of Liaber .and
aradne - nd ons n bens bt Yonding, and khe Gakdng o

Foat deibowvsg o saael, pravnl, o s e mnborka b ol

thnt nronee they reguive . Hold, thie occupntion

shoom, ceiplad with‘- R TP )

grdving colonr of LIl .,

-n.‘.'an:si.i tated v tLlle in Ch.: Siaintiflf whieh will l:!r‘!i_'\‘u.g'.

him G mrvintain. trospass o ainsd the daefondant, oo
. - . 4t
wpradn b cwmes out that the nosnession, in spite of {![
1

] Ehe doensontary assistonee, must ba eleny and

exclus: Here, tilers was docunsntary help bu the \“!
posnessitn s neither cloear aor uxclusive. . ’ ‘!

Tiie onvt of Appealts padeoents smis rathaer short and
anrt,  That Court, from the asgunents. concluded tivd o

therd™Mms a0 suhstanes in any of the grounds of appais if

.;‘;.
e Courié o wenl o an o river o enaon 2l ks was = Y
N I T T T YRR R N TR I A BT SO S TS | |

¢
INLRTARTY: BTIUFS B
RCERRPAY B §

tive meting as bhe
burden Ll - o cnst ain Ll
plaintifis tmas wover Alschnrg, ol
by tlcsa. ™

halare hrm s po
el dve enong Lot
in diswissiny

Vhoere, ciohily erowrongly, the oot had arrived ol

tha doeiston thot dhe vhole L.owog

a5 lueking in substance, an indication of the princdpal

ransons vuciit € have in citren.  ALL A6 might Linv

Lven O

dube was to have

Courd an opportunity of

: .

Bivi.mhoenl ). Ferbnps o 2 ko the Conet

af Apoenl would be i placa. _;:

alrsndy said I wonld iy

Conrt of Appeal with r::;::m{
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COLh, C.J:- I bnve had the peivilege of reading t:

randiteé judguont of thz Honewrable Mr, Justice 5.C

Batls in this cas. S ith his final econclusion T

very docihh agree. This cuse wust o backe to the

i b Cuurt for a re-hearing. .

Pxh omi omniie, Tor the guitdasce of the Court
’ £
below, twe points quitbe clear,

The i

st is this, " Fhe legal ~ag1‘hor‘i'ties,
~.<.|‘n:i.ch.l|.-'n-'Q heen refarred to, show .qa; ito (:lenr'iy that
applying them to the evidance lud b.g-:fore.the nigh
Caurt

the learnod trial Judge as well as the Court

I
of Anpial was justilied in dismissing the claim for
deciarition of title., That nart of the appeal theirc-

Love fails. - : .

The secona point s this. 1 am clear in my

el that the alada for trespass was not consideroed

githner by the learned trial Judga or thae Court of

Append.  Mvoen LT this wos done nrither court applic.

"

fwr the correet priunciples of law set out in the
sstablished avthoritics on thiis point sc ably
discusnad in the judgme;tt of ay laarncd drother

Just‘i-c-; S.C.".!.' Botts. IY 4 in t!w.f_m cAj."'mestan;:us
that I yould alliow the unpenl as regards the ciaiim .
for trespass and would remit t_-h'e case to the High
Lourt ‘[‘m* r_\':-—hu;‘.rin;-'_;_ as regards trespass a,f'!d' damag.:_-::
for trispass. o
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I have bad the epportunity and

privilase of reading the painstaking judguent of

&

wy leavied brother, Betts, JSC. T cutirc 'lagrec

"
with luis coneclusioun.
The legnl nuthoritiés are very ruvenling.
T hops thoy will serve as a rowinder that there ;S,

. - . : ) .
a ¢cloenr disvinetion between title per so and posscsaton

P4

The auihoerities show that even thoagh a claim for o

declaration for -title fails, il a claim for trespaég

e

soupht, the courds should consider the evidenc:,

to sa¢ if?DOSSession has been proved to feund a claim

I agree that the casv be renmitted to the High

Court [fuvir ro-hearing ruﬂnPQiné thie claim for trespass
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