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action in which the respomdent in this Court was
‘plaintiff and the appellant was defenilant. The subject

.matter Sf the action touchel and concorned certain

Tifie  SURMIRE  COCURT OF SIkiiA _LEONS

C.0.E, COLE, Chief Justice (Prosidng)
5.C..4. BETTS, . Justice of the Suprome Court

4. LIVISZY LUKE, Justice of the Supreme Court

S.J.¢ FOUSTSEX, Justice of the Supreme Court

CLa, HARDIRG, Justicz of Appeal

Civil Apneal No. 2/7h

- -

DANIEL K. . CAULKEX - APFELLANT

AN
0oMB3As  KANGALA - HWESPONISENT. o

. JU .G L NT 1I8TH JUNE, 1975 S

3. Marcus Jones witlth+hin

arvas Jdetes, 2sq., for the Appellant

L
O
o2
C

mith, Lsq., Ter thoe lieshondont.

This is an appcal frowm the judgment of the

cal for Sicerra Lecne dated the 11th day of

7
CAmcil, 1974, allowing the appeal from the judgment of

darnce, J., datet the 16th lay of parch, 1973, in an

mieemisas at one time known as b1 Kainkordu doad, Koidu

Town, Keno District, but later came to Lo knewn as 83

Hain foadinksrdu iloa:dd.  There is no Jdispute Letween the

partiss as te the identity of the promises in guostion.
I shall therefore in énis judmment herealter refer to

iy as "the said preomisces,” ' .
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fy a speecially indorsced Yrit of Summons dated the

17th sy of ldarch, 1972, the respondent claimerd

possessin of part of the sa;d.premises, mesne profits i
at Lhe rote of Le dO por wmonth and damages For trespass. ‘ N
in his Farticulars of Claim, he allogod, amdngst other
hings, that at all times material to this actiun, he

was tne ouncr of the sail premises and the appellant

, . i . . i A
was in cceupation of »mart of the said premises, that .

despite soveral demands by thoe rospondent since April,
1664, for the appellant Lo quit the said premises, the
appellant refusel to do so.

The appellant Ly his amended Defence disputed the'

cwaurshi; by the reospondent of the said premises and

.
"averred in effect that he was the ovner by purchase
of th;'snii promises., To this the respondent joined
issue, .
Tt is clear therefore that at the closc of the
'pl¢adinﬁs, oneg of the main issues which had to be
_Actermincw Ly the triai Judg% was ownership of the
said preulises, Tﬁis naturally involves thce question
of titlce to the said prumises, ' ’ 5‘:V5
The Lria; came to an end on %hc 16th day of March, :

1973, whon thoe learned triol Judie deliveraed his
Copnsidersd Judpoent dismissing the rospondent's claim

‘on the main ground that the gvidence of the respondent

il nat sunport the plcadings. It should be noted in
oassing that there had booea provicus litipzation boetween
the sai:l sarties regarding the said promises before the o

High Courd in 1968, the vucord of procecdings of which
G 1 i I%]

case was tendored in evidence in the présent case and

marke) oxhibit rA). In thoe former cass, the appellant
w3 plaineilf and the respondent was defendant. The

responionh in that ense raisced the quostion of juris-

it A =

feticn of tha Hipgh Court ts try that cass but was




sveeritla 1 by the learned! trial Julige.  The learnod:

trial Judge, however, after hearing evidence,
" dimmilssed botlhh thoe claim »f the appeliant and the
coval relaim of the respondent.  Thera was no appeal

aeatnst the judpgment in that case.  For the purposc

=f this nrusent anpeal, these facts are noet very

sSitberinl, axcept, parhaps, regarding the issue of

v

4 the judpement of ‘Warne, J, Jdated.the 16th
1973, the resvondent appoeeled to the Court of

TFor SHierra Loone on three Jrounds, namely -

"1, The learnoed trial Julge misdirectoed
bimsslf{ ns tu thoe anture of the
apnellantts counterclaim in the
praviocus action Letween the same
nartics above 31;:.1 which is uxhibit
YA' in this action,

o

. The learncd trial Judge was wroiy in

o

iaw when he said the appellant was
indirectly using his Ceurt as an

appolliate Court,

3. The juldgnent is apainst the weight

of evidence."

The Court of Appeal for Sierra Lecne 1n their

—

Judgnont dated the 11th day of Aoril, 197, sadid,

Yic allow the appeal amwl set aside the
Jucisien of the Court below dismissing
thr anphellant's actian with costs,  Je

orlor that the respindent wvithin 30

b ddeliver pussuessicn of the 2

i Soocuniadl by him o in the prewiscs

foramceriy Enowno as 41 Hadinkor:
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this

st ogrlagPhns apnialed to this Court on a

diethoer the iii;:h Court of Sierra Loone

v oenbortain this

aet that the matter

olaeon the pariices which the Courl had
v o leternine s o question o title to
fnact in the movineds, £ wilethior the

vrLner forum oughi nnt &5 bave boen tile
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ol the view, howevar, that since tho
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trial Julge :lisclose

The first eriacipal question poserd

thiz issue of. jurisdiction
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Jurisldicticn, it wouldl nover boe Leo
late to admit and ive effect Lo Lhe

plaa thait the oarder was » nubklity.”

1 a1l net confiance this legnd ductrine to orders
sily Put owoulst exceend il fe cover judgments or othar

dceisions of any court,  This sucsht to Lo the casc

clicn

15 not only

L TR T -

i omy considoered view, Jurisdi

P g

-l authority Lat ;i_,i',__.__‘."'..)._‘s'A;xlso the oxtent of the

a oourt or jwloo to entertain an action,

croceling., Jue consideration .
to it af nuy stage - particularly

so owhare nat jwedsdiction is coufceradl or taken away

ow, what is the gravamen of this principal

)

guustion of jurisdiciiocn. caidsad Ly learinaed Counsel for

the asssllane? T ds thds, e conteanis, amongst ctheoer

tirings, Lhat in the fHvrst place, roe the pleadings it

is elone that the said pruasiscs was Leardl situated in

-

1]

the Irerincas)s secondliy, that ths plosdings disclos

inat’ wne of $he main issuoes Jdoarsae, J., had to cletermine

wos the titie o0 cithoer party v Ebe s0id nromisaes;

thivdly, "thart no question o any title to a leasehold
gronic! under tha Provineoss Lanl Act (Can. 122) arose;
anct Ansily, th=at thaerefore the jurisliction of the

Lourk who oustoad by wvirwas of tlic provisions of

Seeticn Pi{alli) of the Couris act, 1985 {(No, 31 of
15057, these nontonbions aubomatically er lll For the
consiruchion 21 Sceticas 1601) anii {2) il X1 (a)}{i) orf
965 for the wurposes of this apneal.

Thes, thrus subsections are as follows:

shall exercisc

Elee jurisdiction am! oowors couferrod

-
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v 1t by the Constitutisn and any
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{2} Zxcept as providaod in sub-

ctioae {2) of Scctien 7 anl Secliun ",I

1% L 1ts Jurisdiction is cxjmessliy -

cxchicted by an enazetnaent, the hish

e I

o

Court shiall excercise unlimitedl original

an! superviscry jurisdiction in all

chouses and matlors in the same omoaomer

T

Ant with the soise rswors and authoritics

n

s lnwedintely Bofore thio cuamencument

' w17 bBliis Act.M

.l “rt.  Hothing in this Act shnll be doesned
El 4‘ .

T

L Anvest the fign Court willr jurissliction

ar R

{(2) any actian or syigioal proccedings -

_!
(L) to doteraine-tle title o land
l situntadl in the Yrovincoes other than
the tivie to 1 leadeihald t';:bantccl
untor the .}“;"m.‘inc-,‘;s Lant sct.” .
These thres subssctinsns gnculd boe coal togcther,
It is oy considored opinion thoat swclion 18 is subject
i;.:) Scetion 21, Therciore, whare in any actj.o;‘; any’
quustion nriscs for leteormination rolating to title fo
land sitont.d in the ifravi-rz’cus, unicss, of course, the

qquustinn ~olates o tieds o ol

v

the lravine. s Lol Act {Capn  122), Ghe jurisdiction of

the Hign Court is cvusted. No queslion arisges for

under the

Vrovineos Lmat act, . oAty partics wore osch claiming

ro sunaeshin of fhe saill promices vhich was sddsputed by

1,

e
B

A

The <thor sis
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iigh. Court thurolaore, bod o dotermine amd
-.-i.n act ‘.-;;tc-.z;:*.'.'inu this tssus.

THe 3T oasicon "ti. gle €o land® is nol deTined in
ot ts Act, 1905, Tt is mlso not définad in tho ;
svines s Land Aet nsxT in tha Intx‘:";‘prct;ntiun Act, . i

}oof 1971).  Dut the exoressicn "land" is

-

it Saction 4 oi tha Interpeetation act, 1971. |
k|

aclnles -

1
: "land coveredl by watair, any houso,
. |
building or structore whatssever ol ;
- o . [
: any wstate, interast or right in, to i
; ar oover land or waborg®, e
In the cirveuwnstances, I intoerprot the expression )
ta land” Far the parpoesces of this appeal to ) ii
: 4
iis - nuaely, which o thic two partics to this 14
. is ontitiosml o the owmership of thes said _ F
5.  This interprotalisn, in ay view, clearly . ,‘

Sdedtoeraination by the High Court of tho

S titliv to ilund situatod in the Provinces., ;

in guoestina, botiv the figh Sourt ant the Court of

i
‘ f
b fetermine. It is omy considered view that i

ntionel provisions of the Courts Act, 1965 to have i

4

Wetoinined this question nor Jdid the iHigsh Court have

iction in law to have Ltiried the action.

¥ o Jurisd
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The leipal position being such as L have found it

. ¥
bi, it is nst surprising that Mr. Jioe Smith, B
R X H ) . “ -
it Counsel for the resnondant, with his usual B f

onr hadt to concede €o Ehis priacipal question. . =

should be cummoendtzdt o this. As 1 mentionced

issue hofore the High Sourt bat he ues

LG p
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L owicht be of interest to conpare the proesent

with the

sectivn 21 {a){i) =f the Courts act, 1965,

srovisions of Scetion 11 of ihe Courts Act (cap 7)

wirioh latter Act was repeal »l and replacoedl by the

Courts Act, 1965, Seeticn 17 of the Courtls Act

,i_) . f)dey-/‘(J\)‘;MWK

{Cas 7)Y as Mar as iais-appeal—is—eoncermod reads as /c_.;\_.:.

11, In a:ddition to the jurisdiction
conlerresd by this or any oilicr Act,

the MHish Cowmrt siall, within Sierra
Leone and subjoect as in this Act

msntioncd!, nossess an’! oxcereiso all

the Jurisdicyisn, j=xvaers and authorities,

which are vaste:! in ov capablce of being -

axeroiscd by S riajustyts iah Cooart of
Justico in onrloonds
rovided Murther that nothim; in

et shall LU Jduooned to invest the

this A

Courct wilh jurisidictisn in regard to —

-

) - . N .
{a) - any yuestion arising cxclusively

betueen natives -
(i) dinvolving title Lo 1nnd situate

within, the Frovinces."

Tho Courts act, 19635, wihielh, as I have already

saicd, repealed and replaced the Courts Act {Cap 7)

7th Octoboer, 146%,. It would be

cane inte Tsrocae on

soan thnt, in comparissn, up to the Gth October, 1965;

far the jurdisdiction of the YHigh Court in matters

involving titls to land

% ;
e to Lo susted such aeattors wmust alss arise exclusively:

+ i
= baotwaeenn "natives”. Thoe wiresent legal position in '

rolation to the High Courd's jJurislicticon regarding

title to land situated in the Frovinces appears to ba),

C v&re-

.
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The main guastions to be

rather all-wuabracing.

considerert s the law stands al - roset are, in my

L5

() Te the land in quostion s;i.tuatu;.l in

the Provinces, and if so,

{(i:} Toos the action relating to the said

Iand radse for Aetermination by the

High Court the issue of title to such
Jan:dl other than title to a2 leaschold

csrantodt under the Provijpcoes Loand Act?

1T th.ose guestions are answered in the affirmative,

then the jurisdiction of the iHigh Court is custbed.

T bwid that the whole trial bofore Varne, J., was
a nullity becnuse o f want o0 jurisdiction. Having sc
hal:d it Cobivows that the judaament and sedors of the

Courd 1 Appenl are censequeontly null and %voi-’.l. in

the circuseitnnces, it is unaccessary for wme Lo consider

-

the other principal-guesticons raiscd in this anpeal,

Towouast allow thoe anpeal and scl aside ihe jJudpgmen
ol h eI 1 i L asade the gz t

an:t order af the Souct of Appmend as well as the

maani ool ocrder of Ehoe High Court.

I nsw dturn o the question of costs., It is truc
that cusas should £91llou the ovont and that the

ppellant having succoeeled in his appeal should have
his eosts. In viow, howsver, of thoe peculiar
circumstances of this case whoare the vory quostion of

Jurisiliciison on which the anpellant nou succeeds

Dofoie us had previcusly Leen raised by the respondent

in wiv: (G383 action buefore Drowne-~inrks, 4, as he than

was, Sl osms o siron sy onposad by this veory appellant,

e

g toe E owounli'l L in the name of cquity fhat each party

ar

This i1s wxnctly the nasition in the present casc, ‘ .
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iion, Ju stice Nottln:
In tie main, I nsree with the conclusion urrived at Ly

i)

Pid

Chiol Juoii co.
that theroe are certain Iactor

1 have only Whis Lo adds
e into congideration and these he hos already

vidiclhh cile ousd

Dectlon 6 of the Act

antlined,
is noat

t eetion 11 (1) of the
also what I think

Cop 143 and tmle 10 of the Aet; bub
lng baeen referred Lo by my Brother

irportont and T think hing be
Hzehange dupwrince Lid. versus

Justice®Tute is Lhe cono of fipynl
eanl jfo.172 unreporied,

e ary (s aore e o

Toflic Tasall
In that case it wap established at least it was sald

that the Ingurmmce palicy mwsb. al the ssee time that the
Co ’h—nwfclaa [ - Lofr /Q.n(".c : ‘j Lo L._gz" A e
seeidont occuvrred ‘\-n_ulqemu_snslg If - $hat vieu ig-ace {cd
de—L(C@NU“AVw'QﬂLL e VJ
o priuciple of strict intcrpretation couldmbeﬂgnna
e r_{‘ < 4B 77 3'r
J—r ~nY rLlr N ﬂfﬁ;ﬁﬂiﬁz /

At et

e

C_ J whadnlay e ‘m
&

"!01 vl, np..lrt £1 iTn} tlmt I arree in the nain

with the Lord Chicef Justice's Judouent.
ureraal,

I sionld 2llor the «

iion, Jdustice wunor-Reonner: o
I nzree with the concluaion crrived dt Iy the Learned

. e

‘Chict Justice .wnd I would allow the a“roal.
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