s DN WG SUPIER COURT OF SLAIRA 1.CONE

-Sierra Leone Oxypgen l'aotory Limited —— Plain‘tiffﬂ/ﬂppe]_lanta o ‘ )
. And ) ' A

P. B Pyne—Bailey " . - —_ Def'andamt/l:espondent . e

Juggnent delivered onq,"”' qL] day the lU&\ daﬁf }V‘e“} , 1974,,

¢ IS B ~~t L

" 3

que—-ﬂa.rbs J .S.C. 'I'hia a.ppea.l is from tlie judzment of the oier_:r'g. ,Qﬂ?na y

‘a A M‘
ourh of Apnea.l d.a.-ked. the 25tk day of Iia.y, 1972, d:..;m:.sa:.n., an a.ppeu..'.'.l ?" ;

H

Judman‘t in dafa:ult of a:pea.rmoe obtained on the 14th day of J'une, 1971_;%

sa'f: asa.d.o .

. : B ¥

'l‘ha proceadm'ﬁs ware oommencad by a Jrit of Summons accom anz.ad a.
Gt D

Statemen'b of Glaim and da.ted. the 24th day of Harch, 1971. The appellanta

A_ "On or about the- 261:h day of Ootobcr 1969 the .Jefend.:mt collqo};ed- .
from 'the Plaintifr for rr-mnulng ona’ (1) 85 Ilm ue I'gwer ulectrio;

AL T 2.

e

Defendan ined and a. ;reed 40 rewind a-t the sum or cost of
.Ona 'thousami three hundred and f£ifty leonos (J.c.l,350. 00). he:
Plaintiff paid to the Defendant ife whole of .ihe swi of La.l 350.00

in ad.va.noo a.t 'rhe Defendu.n‘t's request on 'Lhe 1th loveumber, 1969" Ff‘j 7y

AT

: .'q« ‘ " ' "'-s;‘,.
.t 2. It .wae aun. :implled term of the contract tici the machine wouldj
5 " be properly and eﬁlcmntly re—~wound and the uufqndanb imhliedlyl‘
: represented -and held out to “the Plaintiff thai hé.had the’ necq‘m

ekill a.ug. lmowledf;e to do so,:

'r'»'-

.

3. b e motor wag being used at the Plaintn.ff's premives in the
'9.- nmmfa.aturep&‘ oxygen and time was of the essence of the contrac‘l);;'

ra%umed the motor to tiie Plaintiff, but the uorl. had been so
-insfficiently. ca.rried.gouL that the induector wire would not even .
fit in the case and the motor was umusable. 4he Plaintiff thera—;
unon forthwith informed the Defendunt who after a few daya-.
;.' :Lnnneoted the. motor and oubsequently collectad it for re—u:.na_zng

Up till 'I:he 3151: Auaust 1970, the uvefendunt neither -"7_5-,;:‘,,«
rppa.ired the motor nor .ref‘unded ..ha uur.. ol La 1 350 notwi‘l.hatan i

F‘ thmmaohine JM.B in ihe po:ssession of the uei‘endant and had to ;- _
~ ,Bacure 8 ‘.';_ephcement ‘wotor to ona'bla it to execute -its contrao
e, ox 0 ;-.-\n*m-‘ .
ol 'J.'he Pl&intif o
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7. On or about the 19th day of Awmil, 1570, the motor was

collocted by the flaintiff c.n-.. repalrcd by d.noth-..r firm at the
cout of Le.543~

" Tarticulars of Lous and Lomage
Jarpiculars 01 Lous and Lomsge

() Cost of obteinin = wnother motor o Lo.3, #1000 -

{b) Loss of salea of maaufacturéd sroduct:  ,  1,500.00 31
3. ‘e 1‘1a1nt1f1 “thesx efars claimg: o
(a} Special c:ama.ps of Laedy 500,00 -
(b) A refund of the depoait of Le.l,350.J0
“and the Plaintiff ola.ma general damages «
.'rhe affidavit of gervice mworn by one David homoh on 11th June, 1071

] st...-hus thet the Writ of Summons was cerved on %.e lteﬂpondont at his place

. of busiress Sierra_ﬁhgmeering Agencies, 14, Peletiba lmad, l'reetown, on

‘the 25th Naroh, 1971.

The said David homoh swore to a second affidc.vi‘t

- bf-'sea.rch on the same date. whicli states that no a.pearunce had boon an‘tarod_

@

§ by or on behalf or Ite.nondent,

Jud.,_;nent in defiult wau obtamed az to wart of the clam on 1441 Juna,
71 for le.1, SO.UU uamages 1;0 'be maesaed aml 00‘-’5"6“ to be’ ta:;t,d. The -
judfpuont 4t '..1(;ned by I«r. hilliam Jo umorr, ...mler and ue,;_ms't:rur.

_.'On- 'the 251t day of October, 1‘371,"(.;;6' uollcltor for tle azpellamt

e
a:n wmlioa.tion for a irit of Fieri I"L.J.a.u endor. ed to levy Le.S, BSU CO a.ncl

intorout t ereon nt the rate of Le, 10.LL rer cank ner A ao from 1!'-th

J’uno 1 1"‘71.

on beha:l.r of the lastor and noal.;tr..u- to lew exncittion for La, S 850 O‘J,with

ntorem 211 4 per cent ror annuit.

I’y nut:l.oe of [notion datod 2nd Hovenbery 1971 iir, J. O. baclkay a.pplie

8 nade

'I'he Demxty Mat: ter andt. llegistrar sip ned the writ of Meri I‘acias

=




a ap \lJ.Cn..:Lon camu u: but'ore len buiing, J, on jth liovember, 1571,

but 2. ha-CI:a;f on behall of lccs‘ponden‘h/Ap‘_ﬂlicv.nt.raqucatad an 4 journment

on the ;,round"that it wai slxoﬁ_ sairved., U uljoxﬁ*ned. date was 9th Novembér,

1971, on 1-:hich date br. t'.arcus—Jones appeaved o Appcllants/ueapondents T
. ' . ) B 1
.'.-.nd; ir. ta.clcay on behal:. of l'ca:-;ondent/A'Jplica at, . o W

After hea.r:m.; Colmael for botl .art:.es and rcading t‘le affxdavit filad

:Ln sy ort by the rm-sl:l.c..mt/l.'ca ~ondeni the an: lication uas rofused.,

menﬁ:l:;)n waa made of 1.‘1a -,ta.teman't of Uafonce unhich was exhibitad.

On 1Uth homm‘ber, 1571, x«r. ilackay entered an appesrance in 'tha I».aa'ter'rs
*

Office on 'beha.lf of tha llen: mndent. Un l;he Br.e date he filad a.no‘ther notice

of motion for-a.n Order that for the reasons .ahoun in the aft‘:.dant of +the

l;eaﬁondant/m:plicant wh:Lm. vas a.lm filsad, ihe it of iieri l'acias a.nd. the
vhole proceedinga be ‘set aside on the ground oi irregularit;,

On tp‘alé'th cay of Favember, 1971, vefors vejan, J,, Lir. logers-iright
with k.. haoka,y arpeared on benalf of Rez. ondeut/ﬂ plicant. Counsel for

Amulla.nts/‘.sespondent rodt -u} a.~x.=reliminary‘ objection tlxat ‘the wotion 'wa.a

-

mhort served a:.m Jejan, J'..;‘, ordered an interim iay of. exec"tlon of the m‘it

“of 1"ieri ™ a.oid.s.

0'1 301;11 November 1e7Y, ihe nadid wmotbion ciw.ig before 'ejan, J., and after.
+ v
* hearing Counsel for boll wartiesn, ihe learned judse ruled ag followsi-
. - ) . -
Y1 have .connidered the -~.1-,c;.-mqn't~u-of L.t Coungel, “here i no 7 .- -~
doub% & breouch of thi rulec hauw bzen coiid .ted., 1n the interost
of Juetica, pl a.llmr_'i.:ue ayplicition to et c.ide the jud sens.
vorta in the cwuce o

On 10th weceiber, 1(,?1, 'A‘aja.n, J. ,;rc—mted an apflica:‘cion 'bj Counual

for Ay Qollan'ba/nn 1icante for lea\rﬂ to av.-peal b, pinst the :|.nterlocutory'_ _

:jud;_;zaen't of the 3Uil uoven-l‘bur, 1$ 71. e ay lJlJ (.u.t:J.on way sup, -orted 'by a.n‘

affidtwit Bworn Try uhe uodoitor for lepellan‘l. on Tth Decei iber, 1971

) ’I‘ha ._;round of ap;: oal as recorded was L

ey a‘l: ‘the Learned Jrial- “Judge had no JLI‘IBU..LC'Llon ‘o mtertain
the Romondent's lotice of motion dated 10Oth November, 1971,
by reuson of the faoct that on the Sth duy uf Hovember, 1971,
the H:l.gh Court of Sierra leone by en order of ‘e Hon. K

by the Hotioce of notion doted 2nd November, 1. 71, which ne.:Ld
ordor remeins in full force ond offoot.”
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.“m a.ppea.l waa heard Ly Lhe ievra Loone Couct of A opeal on 241:11 and ' FO

25th lay, 1972. 'x'he Juds. -n!: of the bourt \(,olo C. J., iiuding and .Dav:es

: “'JJ_/A) wis as follows:— '

in the ‘intoreut of Juilico we foel that the matier sionld iF a
;o to trial. e ilerccore .invoko our pover:: under lule 38 C e T 1 ; b
of the Court of Appeal Lules and dismiss the appesl. llo - v b

order as o costs. i

' - . s

" Covmiel for Appella.n%_q,_? _‘f.p}Lied 4o that Court for loa.ve to wopeal f‘rom its _ A .

,jud;,l_nont of 251:11 hay, 1972 di:-:mir-suin:; thie a -cal of .A.;:;-ella.;rtu. Conditional -__,-a,;,; B

1eava to anpeal to t‘;e Sw .reme Lourt was g:.van on 30th June, 1972 and’ Final
leava on 13‘th July, 1972,
In tho ,ca.sc for sowellants tAhe nisincipal 'qneution raised ware

(1) - Yhat the judr.ent _,oi“l- n Daring J., of H9th Luvember,
1671, wau regular and that the izl Court in
exerciuing; it: undoubted discretion found no werit
in the apvlication to set it avide und vroperly
refused lcuve to the lLespondent to defond action.
ffhat in the circwmutinees a further application to
the same 'tnbunal vau ina;: ropriate and untcenable
excent by ua:,r of leave 4o a.) :ea.l.

{i1) ‘4hat iliz cffcct of thP Orcler of “ejah; J., was to
- . ‘reverse. lle ducision of lea ring, J., alihouy!l the
sleppondents' Counwel had moecificall. otated that it
a3 o motion ror aa oxder to. set aside -judgnent
' obtained on 14th J'vne, ] 71, on_tie Cseunds of
. 1rreL, .la 1tv. :

"‘hat the' “’\1‘1;(};, jof . irre. 1‘1urib_) alle; ed i Gh
respect %o % a ;}uc'ldnbn'i. ot 144h June,’ 1¢ Tl, waite

najither set vut in the motion Cated 1lUih Fovember,
1971, ay rocrired by Urdar 50 imle 3, nor s ag any
phovm in {.e u'r_:nncut) of" Cou.n.,el, ner any apecilied. -
by 'J.'eJa.n’. J., an jusiifiring hiu ‘order to et aside,

(141) ‘“hat the remedy, if any, open to.the ites:ondent was to
:. - apply Tor a utay of the irit of Mori Facian (Order 30 fy
(162) or to ajpesl™to t.e Gourt of Aywecl irow the [,

- Order of Quring, J. . T ' '

e (iv) hat jidges of egual juricdidtion could not raverse
©  each othér whetlier on & waiter involving exercise
of. dj.nggetion or o‘i;l..erwi_sa._ o

=
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’l’ha.t ninco e n-meal before it was ;rom 1..13 Juda-
'ment oy ordei, of Yejan, J., the Court of ap;eal -
could notl.properly or validly have exeroised itp
powers under Rule 36 of ihe Court of Avpeal llules.




In the ca.aa for the Lewpondont the prineipal t;ueut:.mm raisad’ wore i~

ot ."

-\(:L)‘ ‘.'ﬂw‘i;he._r the Doputy [asier anu wegisirar on

25th Oclober, 1-71, had jurisiiction fto nimn a
drit of -tderi iecias Tor ihe am of Lo.5,750.00 -
vhen tae judsaent of 14th Junu, 1471, reluerred
e, to in U e smaid Writ was for the guwwm of Le.l,35U.00

+a(4%) Whether the a):lication befor: Ken During, J . WE»G:
fag0 L Yhe oo as that bafom 5oy

stayed. for “the roasony uta_'ued in the affid.vit. “vhe pocond aﬁﬁ

. c- l

wag for an order tha‘ :E‘or the reasons shown in the

‘.'her"-‘i‘)eﬁuty I-.-n.stcr and :iee:iutfu: on b':half of the @

. ai,ned a writ of F:.arx FaCIaS on 25th Octooer 1971, but _no mantio-1 t.'as

made of it in the no{:ice of motion dated 2m1 Fovewber, 19?1.

' _' ga.va no reasons foj‘ rofuain(; 'tha a.nplioation and. one cannot: ip
: R X
: tanded ptatement of derence beroro decidin




Jn it the rosnondent remested “hat for the veagons shown on his

Ui
ik,

‘_’ -‘.‘v PR -

fidavit sworn on'the l0th duy of November, 1J71, and [iled, the writ
of & mri dcia.s and t‘-xe wholo ﬂroceedine; bo et ‘aside on the -round o:ﬂ,.._,. o : ‘\
irre,;ula.ri‘ty." - R U

ffor a wri't of rieri ¥nulag a.nd. no ‘action was tak:an to wnend the ammmt ,

' cla.imed althou,_,h 11‘. wa... na.lpa.bly 1'100rrect.

-The A‘ap_pe-llant bein; dius atlquC‘.d .xlth t“e judgmient and order of Tejan » o

=

J".._ff.ippealleAt-i‘ to the ..>1e:'ra. Leone Court of Ap, cal to have the audgmelrt set

T

agide. Section 56 of Lhe Courtz Act 6. N of 1965 -\rondos-_'

(1) Su'b;ject to -t:.:e provizions of this ..uctlon, an appcal shall
11e to the Court of Appeal ~ N . '

.,.(a.) - i‘ro, ny Linal ,]ud.,mcnt ordér, or other. decdiuion
T of tiie Suoreme Court yivén OT 1-:0.0.3 in 16 exercise
Y of ilu or :.s'.t.na.l, prero.,...txve o1* puporviuory
' Jmu dlchon in any- :L_u'L or, maty’ L.er and
Se () by 1ea.ve ‘of “the Jud(;e makitg 16 oracr or of the. . 4. s
- Cour‘t of A‘opeal froim uny. interlocutory - judgment, order or
. - other decision, ;iven or made in the :exercise of any .-
: 5‘_'Buoh Juriudlotmn -ac amresaid.

v_;a-a spectfulLy agran, arth wiat war indioated by .
e ﬂhed., L. J. in Meler v.lieier (.19) (1940) p. &t

5) = y wley

R prafer not to attempt el mition of‘ the_
extent of the court's laherent juriadiotion
to vary,:-modify or exteid it: own orders ift
in itn view, tue purpoce:n of juosiice rmuire
that 1t should do, 9o0.7 / '




185 - o
, "ithout in any way purporting to catesoriie and certainly C e

. without indic.tin any limitu, a fow il luutrations in regurd to oo ‘
the court'u powar. ey be mentioned, (a} If tlere ia some ™
¢lerical r..:.a... dee na jgudgsent or order which iz drawn up thexe o

. eun: L8 coirrection under the powers given by K.u.C., Ord. 28,%1‘.-;' 11,-*'-
. and alwo under the powsrs waich are inhoerant in the Juriadiotion
of the court. {b; 1f thero ic some error in a judgment or’-“rder'
‘which ariwes from any a.cc:.dental is1i) or omission, t..ere ‘may ba’ i
- cofrection both under Urd. 28, ii. 11, and under the court's inherent-«-«*w:r
iopovers. (e) If ihe mewning a.nd intention of the court/dsliigf” axpreased :
.i"l ite aud.gnont oi- order then thora may be variation, THL

AN

Lees (10), Lord Ponzance said (7 Apiv. Cas. at ». 34)‘" e

11 cannot doubt that under the original powers of.thé
"qudte dip lependient of uny order that iy made under the)
"‘J'udfca‘ture Ac‘r, every cour‘t l'.a.s the nower to v..-,ry its b

et ot
of the court to vury them :|.n zuch a way as to carry out;:{fta
.own meaning and, where langua_e has been used which is doub't"\._l
“to- ma.lce it pl...m. I think that power is inherent in every.
cou.rt _ _ ' ' o T

., o tho ¢ sa.me eficct vere the judgments in Mo OSwire (15).. Lindley, L. J4;

zaid (30 Ch. Y. at p. 246)

. '. . B "_ .
'...... if an order as .amsed and ento i does not express “the"
rea.l;order of the court, it .:m.ld, as :Li; a_:ppgars to nme, be

the record set-right ..... It aears o me, Luerexoro, that;&it
iz ohce mace out. that the order, vhether paused and entered or&.,-’ e
not, does not express tLe order uciuall - zade, the court has _am'f:le e
,]u.c-iec.mtmn to set that rlg,l. ’ uthlBI‘ it ar1 ses from.a cle

: lsllp or not.! : .

" '_..t na.f'e 1'-‘6 I:orr:m, L J cont:.m_c.d. 3

PURE cour’t ma.y in tha exercif..e of its inherent JLr1.,d:|.c'tion§
in :;ome c:.rcmnatuncos ‘of its ovm...:otlo.n (after hezuing tha
pa.r'tien interested) aot agide 1'La. own Judgnent.“ .

iy e A

: .:(59) 'the follom.ng prmu le. wa. la}itl tlopm at '-ba"e oO.

E "( ) ‘J.‘ra.d:.hon has. sanctmned turee are..a whare the cou.r‘t .t‘
-gonorallyrinvekes itb inheront powers. - Hirat, where: the?;e ;
- cive ofithe .poweps is necessary for the maintenance of ithezod
di@i‘tyﬁ?‘.nd"' jdenendence, mich powers iticlude the Dowani ?}:35_‘
far ,oorttqmut ,;}enforce obedience . to*ti in mandates andt}
and’oxd :"é.' " Segendly where the ‘powers are necossary %
son bt "its officers (including lawyers) the powerito; 1
aper accounta.bility and any defarlt or mmfeasaneel

£ its process. M jhirdly yowers;io prevent wrong. on%‘h
iotcd by itw own acts or orda '3 or ;jud{;nc“l‘tr.. inﬁ i'.~

lxrovisiéna; of Q:mor S ’ L., 17 a.r gl
con 1dor uha l:her or not the ambmi




invalid erdery 1a vell fowuded. Inherent power iuo an
authority not Jerived from any external uoures, jpousogsed
* by a court. Jherv.s jurisdiction is conferred on courts
- . by oongtitutionu and statutes, inherant owera are those which
“are necegsary ior the ordinary apd efficient exercise of the
“Jurisdiotion already.conferred. - They aru ossentially rroteotlw
nowers. nscessary for the existence of the court and its dus -
- functioning. <They spring not from legiulation but from the,
. nature and constitution of the court itself, Uhey are inherant.
“. . in the court Ly virtue of its duty to do justice beiween the )
D .. parties. beforo it.  The scope of inhorent powers however canno
. bo.extended beyond i'ts legitimate and c1rcumucr1bcd. nphera.
Lo aai'est guide lines are precedents.” ‘

. -to e two importa.nt iaaues whioh ot be Conbidered.

(1) Is ‘it proper for & séoond applica.tmn to be made tefore
L'Bj&n, Js the firat application ]mvmc; ‘been refused
.by. ken Du.rml,, J' .

Ia- tha amount for which ;judgnent wag obtain2d on 14th J’une, -

,(g)j
B "1971 1iquidated or unliquidated da..na.._:es.

dith :raga.rd to (1) ha.ving found. that the anpl:l.ca.t*omt'be.ﬂom .bg

DL L

Aidgas

were no't 'the same I hold the vmw tha:t ‘it was proper for- the Cour't to _

h' opinion that 'th:l.n ma:ttor should prooeed to trial“ﬁjfor

' Rulen Ordor 50 rula 1 prcvidos as follown--

e

"Non-oonmlianoe with*a.ny of tiess rules,

not romler any ,\roo.oedinc;a vo il t!nlello thn ;.,o
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o dlrc.ct but ouch vroeceadin: .. b2 et aside either wholly

or :m part as irreg ulur or amensd, or otherwise dealt with in wuch

utnner ead ulnon such topran av Wia court ghall think fit.”

e '1,-“)333. }s :;eﬁeby dismi g 'rl. Vout Lo tho respondent in this

W Covrt and :.n...tn.e Courtl beterr,
A

B , , N. 1, Browne-fiarke -y N
RN : - Juutice of the .Jupreme Court o
:‘ . : - . A . ’ - - .
i . : o T .
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