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1. The Plaintiff's claim against the Defendant is for damages for breach of
contract; special damages in the sum of $205,000.00 or its equivalent in
Leones. (Le 615,000,000.00); Interest on any sums found due the Plaintiff at
the rate of 27 percent per annum as from January, 2007; Any further or other

orders as may be necessary in the circumstances; And the costs of the action.

4. That when the Defendants were informed of the contents of the LLOYD’S
report, they sent an email to the Plaintiff though their Local Agents, offering

to give the Plaintiff 400 cartons of batteries “free of charge” on his next order,



and further promising that ... “this time we will double check the goods to

ensure no problem.”
. The Plaintiff averred that by the conduct of the Defendants, he has suffered

considerable financial loss and damage, and the reputation of his business has

P =

also being severely damaged. He is therefore claiming Ge@@m Damages for

st

SEmE e,

. That the Plain,Li;d no

=

Elizabeth Qu '

Defend%p hat the consignment had problems and that it was the Defendants
who asked the Plaintiff to obtain a LLOYD’S report from the LLOYD’S Agents.
. That the report from the LLOYD’S Agents states that the application for Non-

Marine Survey was made by the Plaintiff on the 20th of March, 2007, a period



of 2 months and 10 days after the clearing of the said consignment from the
quay, and a period of 3 months and 12 days from the arrival of the goods.
10.That a letter dated the 25t April, 2007 from LLOYD’S Agents stated, inter

alia, that 200 cartons were partially damaged and 900 completely damaged. It

2007.

. That the email referred to-

er of goodwill”. Indeed in the said email,

”»

Manufacturers through the Defendants for testing where they were found
not to be their production and not in any part of their production which

constituted consignment under Bill of loading No. 554493266 shipped on



the 7th November, 2006 and which Bill of Loading contained therein the date
of manufacture which is October, 2006 and date of expiry, July, 2009.
Cartons with the date 2005/06/12 were not part of consignment shipped on

the 7th November, 2006.

PLAINTIFF’S REPLY

14.

15.

Solicitors for
issues in dis
issues:

1) Whether or not the batteries complained of were the same batteries

shipped by the Defendants to the Plaintiff.



2) Whether it would amount to breach of contract if the batteries

complained of were unfit for the purpose for which they were purchased.

3) If there was a breach of contract what would be the measure of damages

recoverable.

16. Before proceeding, to deal with the above issues it woul necessary to

17.

18.

contended that at the material time when the order was placed, the said sum

was not paid by the Plaintiff but was paid subsequently. There is therefore no

dispute as to the existence of a contract.



19.

2

21.

From the above, it could be discerned that there was a contract between the
Plaintiff and the Defendants for the supply of one (1) container of batteries.
However, there are contentions between the parties regarding the identity of

the goods, their merchantability and the damages recoverable, if any. I shall

deal with these contentions sequentially.

IDENTIFICATION OF THE GOODS

0. The contract here is one for the sale of specific good

escribed the goods as one (1)
s also Exhibit 37, a commercial Invoice
ssued by ANHUI LIGHT INDUSTRIES
hina to DCB DUBAI, U.A.E. in respect of SKIE
BRAND 20 pa ed in 1100 cartons. The said commercial Invoice has
production d: ttery as October, 2006 and the expiry date as July, 2009.
There is als@i% hibit 38-a packing List from ANHUI LIGHT INDUSTRIES
INTERNATIONAL COMPANY Ltd containing the same informatiop as in Exhibit 37.

Both Exhibits are said to have been received on the 27t August, 2007.

In addition to the above Exhibits, there are the following Exhibits:



- Exhibit 51 which is an invoice from the Defendants to the Plaintiffs
dated 9t November, 2006 and numbered DCB/503/06 for a total of 700 cartons of
“Skie Brand Batteries” UM 1 (R 20).

. Exhibit 52 - bill of lading issued on the 8t November, 2006 in respect

of 700 cartons of batteries. This document has the same date,

of issue booking

shipped by the Defendant’s company to the Plaintiff or manufactured by the

Defendants manufacturing company. Counsel proceeded to establish this by

reference to the last paragraph of page 1 Exhibit 25 — the second inspection report



which reads “After presenting our report, Mr. Jalloh called our attention to two
numbers not mentioned in our report:” 2005/06/12 printed on the cover of every
box containing twelve (12) batteries and Z 2009-07 on the base of each battery. A

further examination of the cargo revealed that 600 cartons had 2005/06/12 and Z

b Y

Court to look closel

T

25. I have listened carefully to Counsel on the issue of identification of the goods. As I
had earlier stated, there was a contract between the Plaintiff and the Defendants for
the supply of 1,100 cartons of batteries. Exhibit 9, the Bill of Lading proves that the

Defendant had performed its own part of the bargain. This is a Free-on-Board



contract. In this type of contract, the property passes to the buyer upon shipment and
prima facie so does risk. The price quoted in the “FOB” contract covers all expenses
up to and delivery on board a named ship. Thereafter all further expenses fall upon

the buyer. These expenses include freight, cost of export and import duties. I say this

because the Defendant has raised issues about the number of cartons of batteries

i

merchantable 1ality and fit for the purpose for which they were sold. Their bases for

this are as follows:-

a) That the batteries were subjected to pre-shipment inspection and certified as

“qualified”-Exhibit 39 titled “certificate of pre-shipment issued by Entry-Exit
10



Inspection and Quarantine of the People’s Republic of China” and the date of issue is
November, 6, 2006. The goods were described therein as Skie Brand Battery R20.
b) That the Plaintiff did not clear the goods at the Quay upon arrival in Freetown on

or around 8t December, 2006 but left the consignment of batteries lying uncleared

under a torrid climate for a period of over a month.

report when he had testified that he was present when the entire consignment was
inspected creates credibility issues. Additionally, Exhibit 9 and Exhibit 37 give the

date of manufacture and date of expiry as October, 2006 and July, 2009 respectively.

11



f) Finally, that the Plaintiff has not provided any evidence reconciling the

inconsistency in Exhibits 9 and 20.
The Plaintiff on the other hand relied on:

a) The non-marine survey report prepared by Mining and General Services Ltd (an

Defendant.

In reply to this, the Defendant argued that

made by the manufacturer and not by then

show that the buyer relies on the seller’s skill or Judgment and the goods are of a

description which is in the course of the seller’s business to supply, whether he be the

manufacturer or not, there is an implied condition that the goods shall be reasonably

12



fit for such purpose. It can be seen that this sub-section does not apply in the case of
a contract for the sale of a specific article under its patent or other trade name. In

such a case, the buyer is deemed to buy on his own Judgment, although the goods are

not specific (See HALSBURY LAWS OF ENGLAND, 2~P EDITION VOL. 29 Pages 63-

o

non-marine survey Reports carried out by the Mining and General Services Ltd (an
agent of Lloyds) - Exhibit 15 which concluded that the batteries were a total loss. He

also referred the Court to Exhibit 26 which is an email dated 6t May, 2007 from

13



the Defendants and or their manufacturers in which though expressing surprise at
the fact that the batteries had been reported damaged, offered to give the Plaintiff
400 cartons of batteries free of charge as goodwill. In other words, the Defendants

were prepared to ship another 1,100 cartons of batteries to the Plaintiff of which

400 cartons would be free of charge. On the issue of liability
Plaintiff referred to Halsbury’s Laws of England 3rd Edition 7o 2 _page 54
Counsel for the Plaintiff finally submitted that since th n
and the ultimate buyers were in Sierra Leone, th

had an opportunity to inspect the goods.

sibility of Exhibits 15 and 25 on the one part and Exhibits
rt. In the case of Exhibits 15 and 25, the maker of the
report was deceased at the time of the trial while for Exhibits 39 and 51 the maker
was out of the jurisdiction. I agree with the submission of Counsel for the

Defendant on this point (which was not opposed by Counsel for the Plaintiff) and

14



hereby admit Exhibits 15, 25, 39 and 51. Whatever weight I shall attach to them
would be apparent in the next stage of this Judgment.

30. On the issue of merchantability after perusing the various exhibits and submissions
made by Counsel, I hold that the 1,100 cartons of batteries supplied by the

Defendants were not of merchantable quality within the meaning of ! Section 16(2) of

31. And recommended that both

had 1§sﬁ£e”” with this aspect of the report but I am convinced that from the

documents referred to in Exhibit 15-Original Bill of Lading, Proforma
Invoice, Interim Protection Note and Photograph of damaged cargo, the

batteries surveyed were the same referred to in Exhibit 9-the Bill of Lading.

15



To my mind, the information given by the Plaintiff to the Non-Marine
Surveyors was for completeness.

32. I do not agree with the Defendants and will not accept the evidence that the

Manufacturer tested the samples and found them not to be their production and

;gnment under

not in any way part of that production which constituted the

Exhibit 9. If it were so, why would the said manufacturers offer to

Intertek is whether the goods are acceptable to the consignee whilst in the case of

Marine and General Services; it is whether it is usable. To my mind, in the case of

batteries, the usability test should prevail over the acceptability test and I so hold.

16



Having held that the batteries were not of merchantable quality,
what is the measure of damages recoverable?

34. On the issue of damages, Counsel for the Defendants referred this Court to a

string of authorities ranging from the provisions of the Sale of Goods Act, Cap 225

20/059, the case of CASTROL LIMITED AND JOHN<M

LIMITED SC Civ. APP. No1/98 Per Renner-Thomas (

at the Plaintiff has not

at the items of damages claimed have
atteries had not only been proved but was

He referred the Court to Halsbury’s Laws of

ER P. 485; BRISTOL TRAMWAYS ETC CARRIAGES Co LTD -v- FIAT MOTORS,

LTD(1910) ALL ER page 113; BERSTEIN -v-PAMSON MOTORS GOLDEN

17



36.

37-

GREEN) LTD (1987) 2 ALL 220 and CROWTHER —v- SHANNON MOTOR Co. (a

firm) (1975) 1 ALL ER 139.

THE LAW

Together with the general law on the Sale of Goods, the law relg@%ﬁg to damages

-

H Khoo J in delivering the Judgment of

establish a ion of fact, that is, what loss and damage has been suffered by
the Plaintiff in the particular case before the Court, and to award him damages
ascertained according to those principles. Decided cases are useful more for the

principles they enunciate, than for the result of the application of the principles.”

18



38.

39.

By this I mean, case law will be very relevant in my analysis of the facts and law in
this case but serious consideration will also be given to practical matters.
Having that in mind it should be noted that in the ultimate analysis, a claim for

damages raises two distinct questions. These emerge from the fundamental

me Court in the case of

claimed. &,
The second question, which must be kept quite distinct from the first, concerns
the principles upon which damage must be evaluated or quantified in terms of

money. This may be appropriately called the question of the measure of damages.

19



40.

41.

42.

The principle adopted by the Courts in many cases dating back to at least 1848 is

that of restitutio in integrum. If the Plaintiff has suffered damage that is not too

remote, he must be restored to the position he would have been in had that

particular damage not occurred.

The measure of damages for breach of warranty, as in the instant case, is

that:

“Where there is a breach of wa

warranty of quality such loss is prima facie the difference between the value of
the goods at the time of delivery to the buyer and the value they would have had if

they had answered to the warranty to this, Section 54 adds that nothing in the Act

20



shall affect the buyer’s right to recover interest or special damages where it is by
law recoverable. It should be noted that Section 54 brings into play the second

rule in HADLEY —v- BAXENDALE and in appropriate cases will displace Section

53 (2) and (3) and allow increased damages.

43-

44.

things) and cases where they are special and extraordinary

circumstances beyond the reasonable provisions of the parties.”

21



e The second meaning concerns proof. “General damages being such
as the Jury may give when the Judge cannot point out any measure
by which they are to be assessed, except the opinion and judgment of

a reasonable man and on the other hand special damages which are

from the breach complained of.”
This type of general damages is us :
pecuniary losses.

e The third distinction conc

context, special damag

.

which the claimant car

it, invariably, the claimant cannot quantify exactly any particular

items in it.
45. To conclude on this point, the assessment of damages that a Defendant is liable for

breaching a contract is not an exact science and is hardly possible to pin down the

22



49.

requisite degree of foresee ability with mathematical precision. However, this does
not mean that damages are to be given just because it is difficult to quantify the
damages. The law must draw a line somewhere. To this end, Hadley-v-Baxendale

defined the kind of damage that is the appropriate subject of compensation and

excluded others as being too remote.

Bank account No.

claimed that the sum cost of the batteries was US $31,350.00 which was paid in
two instalments. It was also alleged that the sum of US $543 was still outstanding.
This allegation was supported by Exhibit 46-The statement of the Accounts of the

Plaintiff and Exhibit 36.
23



50. In determining the actual cost of the batteries, I have looked at Exhibit 7-the
Proforma Invoice given by the Defendant to the Plaintiff numbered DCB/016/06
dated 31 October, 2006. This invoice shows that the Plaintiff made payment of

$7,000.00 made by Bank Transfer to the Defendant on the 13t October, 2006. In

the witness statement of DW1, he admitted that the Plai

has recommended that the batteries be written off as total loss. The value of the

batteries was therefore Zero. In such a case, the market value of the goods as

24



53.

54.

55-

56.

warranted forms the measure of damages (See McGeregor on Damages, 18t
Edition paragraph 20-059 at page 813.

Under this head, I hold that the Plaintiff has proven special damages.

2. Customs Duty, Income Tax, Store Rent and payment to Lloyds’

voce

Defendant’s breach.

3. Loss of Profits:

The Plaintif; air V_ V ofit at Le 25,000,000/00 for a period of

&ﬁ‘

six months “““"E”‘"e_g:

e

sales. I,;;Ee was not led in evidence on that point during his testimony nor did he
mention it in his written statement. In the circumstance, I am constrained to
award this head as a special damage. In arriving at this conclusion, I am

inspired by the dictum of Renner-Thomas CJ in CASTROL LIMITED-v-JOHN

25



MICHAEL MOTORS LIMITED 8. C. Civ. APP. No. 1/98 thus “special damages
is that precise amount of pecuniary loss which the claimant can prove to have

resulted from the particular facts set out in the pleadings. They must be

specifically pleaded and strictly proved. Examples are out of pocket expenses,

proven, they will be rejected.”

57. 4. Interest on loan of Le145,000,000.00.

=5

Claim for G neral Damages.

59. The first rule in HADELY-v-BAXENDALE (supra) states that the measure of
damages for breach of warranty is the estimated loss directly and naturally

resulting, in the ordinary course of events, from the breach of warranty. In the

26



60.

61.

instant case, we are faced with a contract for the sale of goods which is intended to
be resold to third parties. Indeed, the Plaintiff in paragraph 6 of the particulars of
claim averred that the discovery of the unmerchantability came about when the

goods were delivered to his customers.

However, in a claim for general damages, the amount of com

awarded for any loss suffered is at large. Evidence given in f
suffered would only act as a guide to the Court in<

damages to be awarded.

damages.

In arriving at this conclusion, I relied on the Supreme Court decision in the

CASTROL LIMITED CASE in which it was said that the fact that a claim for special

27



damages had not be proven, would not prevent a Judge from taking them into

account in making an award of general damages.

CLAIM IN UNITED STATES DOLLARS

62. In this action, the Plaintiff has claimed in Leones and United States DOH%,%S. Is a Judge in

Sierra Leone right in making an award in foreign currency instead of

exchange to b is that prevailing at the date of the cause of action arose.

T e
.

-

His Lordship next considered whether our Courts do have jurisdiction to pronounce a

Judgment in foreign currency.

28



64.

65.

66.

67.

68.

In answering this question, His Lordship stated that it stands now; there is no legislation
which prohibits the pronouncement of any Judgment in foreign currency. The test to be
used in such a situation is the intention of the parties as clearly expressed in the dicta of

Lord Goff in the case of the TEXACO MELBOURNE (1994) 1Lloyd’s Law Report 473.

“first, it is necessary to ascertain whether there is an intention }%@e derived from

particular currency or currencies.

In the absence of such an intention, the damage shou

In the circumstance;:

(C rate should be as it was in January, 2007.

I however note t there has being a significant fluctuation in the value of the Leones

between Janu ry, 2007 and the present date. The “Texaco Melbourne” addressed this
issue where it was said the fluctuations in the relevant currency is not to be taken into

account. Delay between the date of breach and date of Judgment is compensated for by

29



the award of interest. In the circumstances, I consider this a proper case for the award of

interest in this matter.

INTEREST

69. What rate of interest and for what period should this Court award the damages herein.

Section 4(1) of the Law Reform (Miscellaneous Provisions) Act, C

Sierra Leone, 1960 provides as follows:-

any debts or

70.

7.

he Defendants are liable to the Plaintiff for general damages for
breach of contract in the sum of Le150,000,000.00
2.I That the Defendants are liable to the Plaintiff for special damages as
follows:-
1) Cost of batteries -Le132,000,000.00

2) Customs Duty -Lei12,500,000.00
30



3) IncomeTax -Le1,000,000/00
4) Payment to Lloyds Agent  -Le8,500,000/00

5) Legal fees -Le10,000,000/00

Less the Leone equivalent of US $35/00(thirty-five United

States Dollars.)

. Interest on the total sum due the Plaintiff he
annum from January 2007 until date of'.

. Costs to be taxed if not agreed.
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