INTHEIHGH COURT OF SIERRA LEONE
HOLDEN AT FREETOWN

The Stote
Vs.
Unisa Swarray & Harold Zizer

BEFORL THE HONOURABLE JUSTICE MIATTA M. SAMBA, ]
DATED THE 6" DAY OF NOVEMBER 2015

Countsel:
AJM Bockarie Lsqg for the State
Al Sesay Esqg for the Accused

Judgiment:

Both aceased persons stand charged on a two counts Indictment dated 291 day
funve 2015 with the effences of conspiracy contrary to law and robbery contrary
v Section 280 ol the Larceny Act 1916 as repealed and replaced by Section 2 of
te el Statates {Crinmanal L) Adoption Amendment Act Moo Lo ot 1971
Fie Proscontion alleges that on diverse days between the 5% and 19" day ol
Uctober 2015, at Freetown in the Western Area of the Republic of Sierra Leone,
|

ot o ced persons consprred with other persons unkinown to comnut robbery
and e o the P9 day of October 2014 0t Frectown in the Westeirn Arvea ot the
vepulitoo o ieern Leone, both aceused porsons robbed Aupustine Joko Dumbuaya

ot one NS Molate Phone valued at threee hundred thousand Leones. | thank the

Prosecutor, AN Bockarie Bsg and the AL Sesay of the Legal Aid Board for your

professwonal prosecution, tierce detence and submussion of final addresses.
Burden and standard of proot

s an estabbstied rule that nall criminal cases, itis the duty of the Prosecution
te prove s case beyvond all reasonabie doubt. This proposttion as expressed in
the case ot Woolmington Vso DPP has been adopted in our jurisdiction in all
Cronnan casesc There are common faw esceptions for example, insanity under
thie Muaagten Rules: There are also statutory exceptions which provides that
where oodefence is based on any exception, proviso or quatification, the accused
witlh have the burden of proof i proving that the exception applies. See R Vs
Fdweards (1O75) QB 27 In Miller Vs Minister of Pensions (19417) 2 AN 372 Lord
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TConeed ot seach certainty buat iomust carsy a high degeee of probability. Proof
heyond reasonable doubt does not however mean proof heyond the shadow of a
doeht. The faw will juil to protect the community if it allowed fanciful possihilities
todetlect the course of justice. If the evidence is so strong against a man uas to leave
ontfv cirernote possibifity nohes favour wlicl con he dismiissed with the seatence, ‘of

hhe Stace Ve Peancis Mohamed Fojano Komeh & Johin Mans {unreported),



cotrse it possible bat ot in the feost ,'n()!)(rh!(" the case is proved bevond
Ve o s e b Bt notinng short of thal T m[,ur

il discountenance the defence cotnsel, A TSesay’s Tine ol reasoning in respect
of the dates, ie, 190 October 2015t Count T because my capd Lv as trial
Judge, the law allows me 1o make amendments which are tr !Vldl and not
pregadond to the case of the qccused, as necessary. One can et from all the
cvidence led so far that tre year 2015 wilt not affeet the evidenee so far led and
Miat insertion of that date, e 2015 must have been a genuine mistake. Section
148( 1) vt the CPA 1965, Act No. 32 of 1965 provides as follows:

LINHENY E)«,’}LHL' Gl ur wd aty stage uf sl tnal it appeas e ot tiad the
fndictinneit dejective, the court shall migke such orders as the court thinks
necessany Lo meel the circamstances of the case, anless having regard (o the meiit
of the cose the reguired aimendiments cammiolt be radoewithout ijustice”

The ey eredaents tor consideration by the court anoan application tor
amendnent pursitant to Section 148 ot the G DA 1965 are:

[ Phe indictment can be amended atanytinie of the tral;
"}

20 That injustice will not be caused by the amendment within the context of
the circumstanees ol the case.

I Ure s of Coliison- an amendment was aecepled even after the jury had gone
mto retrectent and were considering 1hen‘ verdict for over three hours. The
Court ol Appeal in England in R Vs Pople (1¢ 95 1) 1KB p 54 confirmed the extent
of the pover teommend, The Crimmat Court ol Appeat was referring to the
provisiois ol Section b ol the Indictment Act 1915 in England which is repeated
(psissena verba e Section 148(1) ot the CPA

Count 1 Particulars of Oltence o the mdictment beremn is therefore amended o

Coad o e ot ot

Uam nnndia! of the fact that though both accused persons are jointly tred, the
case apainst cach ol them have to be treated separately. [am not entitled o treat
evidence which is onty applicable to or which inculpates only one accused
person, against the other secused person. 1 s trite law thal cach accused
cntitled o an acquittal i there is nooevidenee direct or circumstantial,
establishine his guilt independent of the cvidence against his co-accused. Dhave
also cautioned mvselt that alt doubts must he resolved i lavour ol an accused
gerson. | cbell now proceed to evaluate the evidence and law belore me.

The Law-Conspiracy

The oltfence ol conspiracy is committed when a person agrees with one or more
persons that a course ol conduct shall be pursued which, il the agreement s
carriod sul in aecordance with thelr intention, will necessarily amount 1o or
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(1osuy 7t App R 249w page 253



s been held Lo be sutticient Lo tound a conviction for
conspiracy.” Tdisagree with Counsel for the detence that there must be proven
A aereement o charge ol conspiracy. The agreement can beinferred; it necds
not be soecitically proven Also, 1t settled Jaw that a conspiracy may be
sutticiently proved where the circumstances are such that the overt acts wiich
are proved against some detendants may be looked at as against all of them, to
ow e nature and the obiects of the conspiracy. So e evidence needs not

suchy agreenent

nelude evidence ol some tacit agreement on theie part to commit any crime. [Uis
enougi that iU can be sately inferred Uial the role of each of the accused persons
show tiat they were part of a larger scheme witich resulted in the commisston ol
the altence.

Mens oo i anporlant b conspiracy as alois i any cre towoever, with
conspiracy, prool ol mens rea is found 1 the accused” willingness Lo pertorn s
cwn part of the plot The accused may know full well that the entire eoterprise
would invoive the commission ol offence(s) by one or more ol the conspirators.
Older authoritios have suggested that the Prosecution need nol prove that the
Oarty Lo the conspiracy bad knowledge ol the sdfepatity of the acts Lo he done.
However, where prool is available, it (s cubntitted that it is suftictent that the
Gecused orew that there was going to be the coniiission of some oftenee. I shatl
ook itn the substantve oftence charged of robbery before fooking into the
evidence ed, sy, onthe charge obeonspiracy.

The law-Robbery

Sectien 2a2) ol the Larceny Act 1916 ay repraled and replaced by dSection 2 of
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Chealon Do oltenee and penaly for the olience ol robibery.

The Section provides that:

lvery person who robs any person shall be guilty of a felony and on conviction
drereoy Heble to penal servitude for any terim not cxceeding fourteen years,

As delined, robbery s actuadly anaggravated iorni 0t stealing andat there is no
steating, there van be no robbery, The vltenee ol robbery s complete when the
et s complese. b respect ol rebbery, the approprintion must normalty be by
LR ibad assuiig controtb ol the property appropriated, which sandk control he
ought not Lo have done unless authorized by the owner.

The oitence must be committed againstany other person, normally, the owner of
Uhe prepeety apnropriateds I some cases mieht not be clear toowhem the

oropes b oppropriited pelong or wobieUes o bt betongs to any ure at all,

SO Commetvy BT8R S SUTE (NS

YRy Brisac [ 180E) 4 dtast 1601

CSee para 075 of Archbold, 36 Edn.

SR Siracase 90 Ceo App. R340 cited favorably in Archbold 2001 Bdnp 2641,




I s Been said that robhery is an aggravated toenn ol stealing. According Lo the
detimton section, See. 1 1) of the Larceny Act 1916, o person steals it without
e consent ol e owner raudulently and without a claim of right made n good
Cuth ey and carries away anvihing capable of being stoten, with intent, at tie
Une of such taking, permanently to deprive the owner thereol,

The gty reus ol stealing consists i the Laking and carryig away ol property
S o airsiie T bretsnas Faltti cnnd vy i s i L colilead o, e
Ltrceis oo boiooos some dealing oo the property, winch shows that the
Detendan: has assumed the rights of an owner. Secuon 1(2)(1) ol the Larceny
AcU 1910 delines carrying away' te include any removal of anything from the
place which it occupies Wit is my view that the term ‘carrying’ as appears in
Section {200} of the Larceny Act 1916, requives active conduct on the part of
Uie ecised, i the instant case, the altesation and testimony of PW 1 against both
dccused persons is that they attacked, took and carried away an X2 mobite phone
rom e complainant herein, b beig the property of PW 1 and treated same as
ieits, Ui asserbion is that the act of hoth avcused amount to at assuiption ol
e cece on e oener, e this instance, an N2 omobile phones See Rogers Vs
vt Lo 2B 2 (TYoeU] 2AER 417

Frery persun: the seetion refates to any person; any hunian bring

o

young or old,
ale o tlemale, emploved or unemployed.

Che peoperty sloten muast have peen Laten o ithout e coiseni ol the owner. In
Ollter svords, it mast be property beiongmg tooanother person. Urdinartly,
properiy s stolen from one who botl owns and possesses il by one who has no
interest in the property whatever, Section 1{Z)(iit) of the Larceny Act 1916
defines who the owner” of propecty could be as ‘any part owner ol person having
possession o control of, or 4 special property in, anything capable ol being
stoler”. Property is regarded as belonging o any person having PDOSSCSSION or
control ofin o having i it any proprictary tight or interest Viseount Bilhorne i
Cvrene Vs Metropolitan Police Conrmiissioner [1972) A0 620, HEL said that the
words helonenite to another simply means that at the thine of appropriation, the
}H'E!
Uial the Dasis o1 Lrceny is Tounded on “possessicn in fact” thatis, interference of
another’s propery,

ooty appropriated belonged to another persond ttis my considered opinion

Parstiant co Sec 103y overvthing which bis vatue and is the property of any
Dol adienmy to the redit, then ale sevelalice therelrom, shall b
A

sabic ot heing stoten, By vadue, Dovean cconomie value no matter how littde and
i resteraie, the property must belong to or be under the control of another
poerson. For the purposes of this matter heeem and pursuant to Section 234(2), the
property stolen must be tangible; 10 must be o physical substance, however
shghtiv wanpible To the mstant case, we are referring to an X2 Mobite phone.

Robhery ceguires al least an intentien to steal. it must be proven that the

Gecused wsed o threatened to use foree to secure a conviction on a charge of

coh ey A Ctiorous witness as in this case PW1 to agrab rald as he presented to
A 8 !



this court mightwell fear that the thieves, in this case, both accused persons will
turo e him
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Dot \m\.u-d persaits on the 300 dav o Aupust 20105 The Prosecution closed its
case ol L Uctober 2015 and tendered the committal certificates ol both accused
persons, Hoisa 5\\';\!‘!';1_\-’ and tharotd Zizer. Both accused persons were on the
same day put to thelr election in comptiance with Section 192 of the CPA No. 32
f FOOR On Ty October 2015, guided by Defence Counset Al Sesay Esq, C. Blake
and 0.0 Spencer-Coker, both accused persons chose o rely on their statements
nuade to the police.

Evidence analysis-Conspiracy and Robbery

AT e Lhe cotptamant hinmselt, Augustine Joko Dumbuya ot 13 Bass Street, a
student ot Pr e ot Walse secondary School. te testilied on oath to the ceftect
that on the night ot 19 October 2014, he was home during the night hours
watchue movie; that he felt hungry and stepped out between the hours ol
FOOOpa and 11 00pm w buy himsel! some food. PW T sald his friend called him

teveet Dhiesre Do Dint e oo 10 Sanyys doas e Chevd al peggne

b i he
and heard the words “tinet thiret shouted, he did not recerve his riend’s call but
cather repected by rend’s calls e said he saw both accused persons Both of
whum neid on o o bottde cact; that A2 rashed at him and deanded his X2
mobtic phone and that because he refused handing over hus phone, Al also
rushed at him and stabbed him twice at the back of his neck and cut him with a
razor on his vieght hand. He then fet go of his X2 mobile phone which AZ took
away and ran ot He sald he use to see Al around Bass Street, Brookfields and
that he did not know A2 bhelore the meident ot 19" Octeber 2010 PWI says s
Dreena Eapee et liing at the crime scene at Bass Street ana advised that he makes
Goreport ot e New l neland Vidle Polee Swation whoeh e deds He sard he was
coven ooredical request torny at tie police station which he took with hon for
examimation and treatment Gt the Connaught Hospital on 200 October 2014
Wlnch suld fornt he returned endorsed to the police. PW 1 did not get his said
friend Papa to testily as to that piece of evidence on hus behatl
PAOT s s cross-exaeniation that what he sand to the police sas that he was
sltacked bvou wroup ol people who ook 1115 X7 |1mmc front him. My
understanding of this picce of {‘\“(l(‘l]('(‘ is that assuming that PW 1 was attacked
on Bass street, he was not attacked specifically by A1 or A2 alone, if atath He
dented attending g birthday p;u'Ly on 199 October 2014 According to PW1, his
rrend who tricd to oreach hime on his phone carhier referred is one Senessie
Fuscein Lusend too was ot catted moto contirm PW1T's testimony o that effect,
PW T said e handed in his blood stained clothes to the police as exhibit.

PW 2 wvas the Tnvestigating Ofticer, Abdubal Mustapha Nyalay attached to the €D
Soew Fopland Vilie Police Station. e testiteed on oatly tu Lliu clieee that PW1
nade complaint ol robbery to i at the New England Police Station on 19
Detober 2014 apainst the two accused persons Together with the complainant,
Avsustine Joko Dumbuva and other pelice ofticers, PW2 visited the scene wl
crines P2 conteems PW had aowound on his neck so e opave homoaomedienl

1



cegquest Torm for examination and treatiment which said form PWT returned
endorsed. The satd medical form was produced lor identification as Exhibit 7.

PW2 said together with his colleague DPC 11606 Jusu AL, on 20t October 2014,
he obtained voluntary statements separately from both accused persons; that he
cautioned and questioned the accused persons in Krio separately and that they
cach made their statements in Krio which was recorded in linglish by PW 2
witnessed by the said DPC Jusu. He stated that cach ol the statement was read to
cacli accused persons in Krio to which cach accused admitted te be true and
correct by ailixing their right hand thumb print cach to the said statement. Both
voluntary statemients were Lendered ag Bxhibits AT-5and BL-5 respectively.

PW2Z said that on 26% Octeber 2014, both accused persons were caulioned
separately in respect of a charge statement, by DPC 11606 in Krio and each
aecusedt nadde his statement e Krio which was recorded m English by PW2and
witnessed by the said DPC Jusu; that at the conclusion ol the interview, both
accused persens separately had their charge statement read over and explained
to them in Krio which they admitted to be true and correct by alfixing their right
hand thwmb pring he then charged both accused persons jointly with the
oftences of conspiracy and robbery. Both charge statements were tendered in
evidence as Exhibits C1-2 and D1-2. 1 note that no blood stained clothes referred
to by PWI1 was referred to nor tendered by PWZ or any other prosccution
wilness.

[0 cross-coantination, PW2 said, (just as PWT had said in s cross-examination ),
that he was Informed by PW1 that he was assaulted by a group ol people, 12 10
nuntber. PW2 said that PW1 told him that he attended o birthday party at
Dougan Street on 190 October 2014, from whence the whole incident began and
that Al wld him that he was best friends with PW1 which according to PWZ,
PWT contivmed, Lo satd 1Uwas PWT who showed him Dougin Street where The
party wos celebrated and that he was informed by PW1 that he was assaulted on
Bis way Bone from the said birthday party. PWZ2 said his investigation had only
o dio with woeunding and not robbery. This picce of evidence leaves me
wondering why and how PW?2 could have charged both accused persons jointly
as in Exhibits C1-2 and D1-2 with the second count of robbery if his investigation
had nothing to do with robbery.

In re-exanination, PW2 said that it was the complainant who accompanied him
to Dougan Streetwhere the party of 194 October 2014 was celebrated.

Fohave read the voluntary caution and charge stalements of both accused
persons. Both accused persons live at Nos. T and 79 Bass Street respectively and
they both in their statements claim to know and in fact were good friends with
PW .1 bhelieve them and do not betieve PWT when he said that he only use o see
AL al Bass Sereet in the Brookliclds community and that he onby got Lo know A2
inrespoct ol Ubs mcident berein Lalso believe the PW2 when he said that it was
the PW1 who ted him to Dougan Strect where a birthday party was celebrated.
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Al's statement 1s a complete denial of any invoivement in a fight between PWI
and anmy uther person or persons. A2 admits to have Imd afight with PW1 and he
stated i his statement that AT had nothing to do with their fight | shall not go
arvo the Belit becaese the case against the accused persons have nothing o do
with o tieht or wounding | believe the investigating officer and both accused
persons when they said that PW 1 was at a party on 19 October 2014 at Dougan
Street and do not believe PW L Avpgustine Joko Dumbuya whoen he said on the
said nieht, he was at home and did not attend the birthday party. How and why
then did he lead the investigating officer o the scene ol erime, 1e. Dougan Street?
Pperused PAW s testimony at the court of st instant where he said he was
talkine on bis mobile phone on his return homeoe m seare ll ot food when he heard
LU s et e b his testiony to thos court, PAWT sacd i chied that o
frrera called hin on bis phone but he did not pick up the call because ol the
voices he beard “thivt thiel” He even used the word fitash” and we all know what
that means in respect of use of cell phones. That picce ol evidence o his
tatement iy inconsistent with what hie said onoath.

Verdicl

The ottences tfor swhich both accused persons were charged and have been tried
aree

. Consplracy to conmtit robbery;
2. Robbery.

The comphunants statement to the police does not form part ol the evidence
belore the cowrt bhut fwould think that it part ol hes complamtwas that his cetl
phone was rolibed, sie ought to farm part of the questions put to the accused
persons separately. That s what is required in respect ol fair trial. The accused
Dersols were never questioned morespect of robbery by the investigating officer
cven though they were charged with the sald offences As said above, PW2
contirms that investigating robbery was not part ol his mvestigation. the
voluntiry caution statement and charge statements ol bhoth accused persons
deait enly with wounding, not rebbery, Here lies the importance of State Counsel
seemy and anvalysing proots al evidence belore preterring an indictment. Fdo
belicve that had the State Counsel received Exhibits A1-5 and B31-5, the charge
Both accused persons huave chosen to rely on their statements o the police and
rightly so oecause the evidential burdenis one borne by the prosecution to prove
the elements of the offence ol mbhcr\ 15 charged i Count 2 ot the indictment,
witteh his not been proven and 1 so hol

P e Ul e s s L bahied To et T eleatieniis sl e e ol

COnspITacy Lo ot a cre as charged in Count 1ol the indictment. Frind both
accused persons not guilty lor the oftfences of canspiracy and robbery as charged

mthe mdictment dated 299 June 2014
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